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URGENT DEFICIENCY APPROPRIATION BILL. 



monday, september 22, 1913. 

United States Senate, 
Subcommittee of the Committee on Appbopbiations. 
The subcommittee met at 2 o'clock p. m. 

Present: Senators Overman (acting chairman), Bryan, and 
Perkins. 

STATEMENTS OF HON. WILLIAM G. M'ADOO, SECRETARY OF 
THE TREASURY, AHD OSCAR WENDEROTH, SUPERVISING 
ARCHITECT OF THE TREASURY DEPARTMENT. 

The Acting Chairman (Senator Overman). The first item in the 
supplemental estimates, under the head of "Public buildings," is for 
the Bonne Terra (Mo.) post-office building, for commencement of 
building under present limits, $5 .000. That estimate is withdrawn < 

bonne tebre (mo.) post-office building. 

Mr. Wenderoth. In this case the citizens donated the site, but 
would not pass title until they were assured that a building was to 
be erected on the site. They desired that money be appropriated 
on account, and so we estimated that amount. The last public 
building bill authorized a building on the site. After we had sub- 
mitted this estimate for $5,000 the vendors of the site were content 
with the authorization ana did not demand any actual appropria- 
tion. Inasmuch as the building is four or five years off we withdrew 
the estimate. 

BRONX (N. Y.) POST-OFFICE BUDL.DING. 

Senator Overman. The next item is 160,000 for additional land 
for site for Bronx (N. Y.) post-office building, and that is in the bill. 

CARBOLLTON (OA.) POST-OFFICE BUILDING. 

The next is an estimate of $7,500 for continuation of post-office 
building at Carrollton, Ga., which is out and a marginal note states 
that it can wait until the coming session of Congress. 

Would you prefer to take up anything special to which you want to 
call our attention? Of course, it would take a great deal of time to 
go through these items. 

Secretary McAdoo. I was going to suggest, with your permission, 
that while I have gone over these items with the Supervising Archi- 
tect it is not possible to keep all the details in mind and I havo 
brought him here to explain the different items to you. I thought I 
might simply speak to the committee as to some of the items involved 
in my communication of September 16 and September IS. 
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4 URGENT DEFICIENCY APPROPRIATION BILL. 

ESTIMATES FOR PUBLIC BUILDINGS. 

Senator Overman. I have here your communication of Septem- 
ber 16. 

Secretaiy McAdoo. Then there i* a communication addressed to 
the President of the Senate, under date of September 18, in relation to 
Certain emergencies. 

Senator Overman. Then it went to the Committee on Public 
Buildings and Grounds, I suppose. 

Mr. Wendf.roth. We supposed it would come to this committee. 

Secretary McAdoo. I have n copy of the letter. 

(The letters referred to were subsequently ordered to be printed in 
the record of the hearing, and they are as follows:) 

Treasury Department, 

Washington, September 16, 1913. 
Cbaiknah Committee on Appropriations, Uniltd State* Senate. 

Sir: The department desire* to invite your attention to House Document No. 213, 
Sixty-third Congress, first session, in which wss submitted revised estimates of appro- 
priations, together with recommendations for modifications in legislation in connec- 
tion with public building work under the control of this department. 

The department is of the opinion that a number of the items contained in the docu- 
ment referred to which were not reported in the bill making appropriations for urgent 
deficiencies (H. R. 7808) ir.nrit consideration at this time in behalf of the public 
interests. The bill rcf<ired to was received in the Senate on September 10, 1013, 
and was referred to the Committee on Appropriations. 

A reference to Document No. 213 will show a reduction in the revised estimates 
for public building work, compared with the total originally submitted, as given, in 
House Document No. 88, Sixty-third Congress, first session, of 1378,891. The defi- 
ciency bill H. R. 7898, as passed in the House of Representatives and referred to the 
Senate, makes a still further reduction of $412,880, as compared with the revised 
estimates. 

It is feared that such large reductions will seriously affect the progress of public 
building work, and interfere materially with the proper prosecution of public business 



as related to several special projects which should receive attention at this time, a 
well as the development of facilities for the 'transaction of the parcel-poet business, 
together with needed furniture equipment in public buildings, and particularly so 



at the new post-office building in New York, N. Y. 

The items to which the department desires to invite particular attention in this 
connection are as' follows: 

It is desired in connection with this project, in addition to placing its control under 
this Department, to secure an increase in the limit of cost of $35, 000, for reasons which 
are fully set forth not only in the revised estimates (H. Dor. No. 213), hut also in 
Document No. 91. House, Sixty-third Congress, first session. In this latter document 
appears a tentative draft of legislation which it is recommended should he adopted, 
eliminating the provision for drafting and supervisory services ($17,000): also the 
reference to the immigrant fund: and modifying the figures so as to provide for an 
increase in the limit of $35,000 instead of $52,000. and fixing the total limit at $410,000 
instead of $427,000. 

No appropriation will be needed at this time under the proposed new limit, imt the 
action recommended, if approved, will enal le the department to proceed with the 
preparation of the necessary drawings and specifications and the placing of the work 
under contract. 

The appropriation asked for was provided in House bill 7898, hut the provision 
for additional land, in order to enlarge the moil-wagon driveway, was omitted. It is 
recommended that the item as originally submitted in House Document No. 88. page 
8, be adopted, in lieu of the item which now appears in the deficiency bill, page 3. 
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LTBGENT DEFICIENCY APPROPRIATION BILL. 5 

As recommended in the revised estimates (H. Doc. No. 213, p. 9). and in view of tin; 
importance of immediately undertaking measures to increase fire protection in litis 
building, the following paragraph, in the opinion of the department, should be inserted 
in the deficiency bill, to wit: 

■'The appropriation of $75,000 contained in the sundry civil act approved August 
twenty-fourth, nineteen hundred and twelve, for installing in the appraisers' stores 
building, New York, New York, certain metal conduits and wiring, fire-alarm system, 
and so forth, be, and the same is hereby, made available in lieu thereof, for the follow- 
ing purposes, viz: 

For completing the inclosing of the central elevator shaft, inclosing the lift in the 
northeast corner, new inclosed staircase on south side, remodeling wiring system, 
installing a new fire-alarm system, and extending watchman's clock system; any 
balance within said limit of $75,000 to be expended in reassigning apace and neces- 
sary changes incident thereto." 

NEW YORK (N. T.) ASSAY OFFICE BUILDING. 

In connection with this project, it is desired to secure a modification of existing 
legislation as a proviso of the deficiency bill. For this purpose it is recommended 
that the paragraph which originally appeared in the bill (No. 7898), pages 4 to 5, as 
reported to the House, but which was omitted before final passage, be restored to the 
deficiency bill, but modified so as to provide that the services of consulting engineers, 
other specially trained engineers, and draftsmen may be employed either within or 
outside the District of Columbia without regard to civil-service laws, rules, and regu- 
lations, and that the Secretary of the Treasury be authorized to make such disposition 
of the facade of the old building with a view to its subsequent preservation, as ne may 
deem proper without expense to the United States other than razing the same. It 
will be observed that no additional appropriation is involved in the proposed modi- 
fication of the legislation. 

In Document No. 93, H. R. Sixty-third Congress, first session, appears a full expla- 
nation of the necessity far a change in existing legislation an related to this project. 

An increase of $89,935 in the limit of coiU for this project is found necessary in 
order to provide landing piers and slips for the Government ferry, boarding vessels, 
and revenue cutter.*. It this recommendation is approved, it will only be necessary 
at this lime to actually inappropriate $39,935 on account, which action is recom- 
mended. This item i3 referred to on page 4 of Document No. 213, and also appears 
on pure 10 of Document No. 88. 

It is recommended that the paragraph in Document N'o. K8 be inserted in the defi- 
ciency bill, modified so as to provide tor a roapprop rial ion of $39,935 (unexpended 
balance of the appropriation for rental and moving expen-ws) fur the continuation 
of the work, eliminating the reference to the sum of 150,000 as being appropriated, 
and fixing the total limit at $589,935. 

SEW YORK (n. y.) marine hospital. 

it is recommended that the paragraph which appears under this caption on page 
10 ot Document No. 88 be inserted in the deficiency bill, as the amount asked far, 
$12,000, is necessary if the work is to be properly completed. The matter is urgent, 
and the amount estimated will be needed at once. Reference to this project if made 
in the revised estimates, on page 5 ot Document No. 213. 

An appropriation of $15,000 was asked for in the revised estimates (Doc. No. 213, 

&3). but no action was taken thereon by the House ot Representatives. 11 isrespect- 
lly urged that the paraaraph under this caption, which appears on page 9 of Docu- 
' * ■'" ' ..,..., ... . -^ eguln [ 115,000 therefor 

*wk upon the drawings 
e tu I his project in Docu- 
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appropriated. This amount will be needed in order that work upon the drawing*, 
etc., may be commenced at once. Further reference is mnde In this project in Docu- 
ment No, 213, page 3. 
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PORTLAND (llE.) QUARANTINE STATION. 

It is desired to increse the present limit of coat in the sum of $23,620, in order that 
the department may be enabled to provide adequate fireproof buildings. This action 
is strongly recommended. This project is referred to on page 10, Document No. S8, 
and also on page 5 of the revised estimates, Document No. 213. If (he increased 
limit of cost is now authorized it will not be necessary at this time to appropriate 
any money on account thereof. 



(orro.) post office. 

In Document No. H8, page 9, an estimate was submitted in the sum of (10,000 fur 
plans, estimates, and atCnuecUinl services. In lieu of this item, it is recommended 
Uut the unexpended balance remaining from the acquisition of a site, in amount 
(160,000, be reap pro priated and made available toward the construction of the 
building within the present limit and for the purposes stipulated in the public build- 
ings act of March 4, 1913. This action would not result in creating an additional 
appropriation from the Treasury. Reference to this project is made in the revised 
estimates, Document No. 213, page 3. 

WASHINGTON (o. C.) BUILDING, INTERIOR DEPARTMENT OFFICES. 

On page 9 of Document No. 88 an appropriation was recommended of (25,000. 
In this connection it is recommended that the unexpended balance remaining from 
the acquisition of the site, in amount $96,506.20, be reappropriated and made avail- 
able for the purports, and within the limit named in the public buildings act of 
March 4, 1913, section 9. This would render unnecessary the direct appropriation 
from the Treasury of any money at this time. In Document No. 213, page 3, appear 
explanatory notes with reference to this project. 

It is recommended that the estimate (15,000) which appears on page 9 of Document 
No. 88 be inserted in the deficiency bill, as without this provision it would be difficult 
to submit an intelligent recommendation to Congress to determine the required area 
of the site and the amount which should be authorized therefor. Reference is made 
to this project on page 3 of the revised estimates, Document No. 213. 

(n. c.) patknt optics building, 

An appropriation of (5,000 was asked for (o provide technical and engineering serv- 
ices in the Office of the Supervising Architect, under authority contained m the 
public buildings act of March 4, 1913, section 17. In the opinion of the department 
this amount should be provided in order that appropriate steps may be taken for the 
preparation of sketches and estimates preliminary to the submission of a report thereon 
to Congress. Reference is made to this project on page 3 of Document No. 213. 

REPAIRS AND PRESERVATION OF PUBLIC BUILDIN OS— MECHANICAL KQUIPltBNT FOR 
PUBLIC BUILDINGS— VAULTS AND SAFES POR PUBLIC BUILDINGS—FURNITURE AND 

The four preceding items have relation to appropriate provision for changes, alter- 
ations, equipment, etc., in public buildings incident to furnishing proper facilities 
for the accomplishment of the parcel-poet business. The amounts asked for are indi- 
cated in Document No. 88, page 11, for each item. Provision for this work has been 
urged upon the department by the Postmaster General. It is recommended that tlu 
items and amounts as stated in Document No. 88 be incorporated in the deficiency 
bill. The necessity for these four items is clearly shown by the language which 
appears on pages 5 and 6 of Document No. 213. 

FURNISHING NEW POST OFFICE, NEW YORK, N. T. 

This building is now practically completed, and could be occupied at the present 
lime if furnished. The investment which it represents is useless unless the neces- 
sary furniture is provided. It is requested that the item which appears on page 12 
of Document No. 88, in amount (200,000, he inserted hi the deficiency bill. Appro- 
priate explanations relative to this item appear in the document referred to, page 12, 
and also on page 6 of the revised estimates. Document No. 213. 
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UBOENT DEFICIENCY APPBOPBIATTON BILL. 7 

MECHANICAL EQUIPMENT FOB PUBLIC BUIUtlNOB, 1914. 

The department recommends that the paragraph which appears on page 12 of 
Document No. 88 be enacted into law as a proviso of the deficiency bill. No appro- 
priation is involved, and the action requested merely increases the limitation in 
said appropriation in order to provide for needed repairs to the mechanical equip- 
ment of the buildings referred to. A further explanation in connection with this 
item appears on page 6 of the revised estimates, Document No. 213. 



The revised estimates (Document No. 213, p. 9) asked for the sum of $34,800. 
The deficiency bill, page 6, reports an appropriation of 130,000. It is recommended 
that the item under thia caption which appears on page 9 of Document No. 213 be 
substituted for that which is in the deficiency bill, page 6, and it is particularly recom- 
mended that the limitation placed upon the amount of compensation which may 
be paid site agents, temporarily employed, be fixed at not to exceed the rate of 
$5,000 per annum instead of the rate which now appears in the deficiency bill. 

SALARIES, OFFICE OP THE SUPERVISING ARCHITECT. 

The necessity for some provision to meet the administrative requirements of existing 
legislation is clearly set forth on pages 7 and 9 of the revised estimates, Document No. 
213. A very slight increase in the force of the office of the Supervising Architect would 
afford some relief to present congested conditions. It is respectfully recommended, 
therefore, that the paragraph under this caption which appears on page 9 of Document 
No. 213 be enacted into law as a proviso of the deficiency bill and that the amount 
named therein, $15,120 be appropriated. 

The following is a summary of the items referred to herein involving amounts which, 
in the opinion of the department, should be provided for in the deficiency bill now 
before your committee: 

NewYork.N.Y^, marine hospital $12,000 

Pittsburgh, Pa. , Bureau of Mines 15, 000 

Washington, D. C, National Archives Building 5,000 

Washington, D. C, Patent Office Building 5,000 

Repairs and preservation of public buildings 37,600 

Mechanical equipment for public buildings 12, 600 

Valuta and safes for public buildings 5,000 

Furniture and repairs of furniture 60, 000 

Furnishing new post office, New York, N. Y 200,000 

General expenses of public buildings, 1914 4,800 

Salaries, office of the Supervising Architect 15,120 

Making in all a total of $361 ,920, which isa reduction in fact of $50,960 from the amount 
originally asked for in the revised estimates of Document No. 213. 

The department would be pleased to submit any further explanation in connection 
with the foregoing items as the Committee on Appropriations of the Senate may deem 
necessary. 

Respectfully, 

W. G. McAnoo, Secretary. 

Treasury Department. 
Office of The Secretary. 
Waihinglon, September 18, 191.1. 
The Chairman Committee on Appropriations, 

United Statu Senate. 
Sir: This department has the honor to acknowledge the receipt, by reference from 
your committee, of a copy of the amendment (introduced Sept. 15, 1913) which Sena- 
tor Sheppard will propose to the bill (K. R. 7898) making appropriations to supply 
urgent deficiencies in appropriations for the fiscal year 1913. elc. This amendment 
modifies existing legislation so as to make available under the revised authorization 
in the public building act of March -1. 1913, for certain public building work at Galves- 
ton, Tex., the appropriations made pursuant to the original authorization therefor 
contained in the public building act of June 25, 1910. 

In response to the committee's request for a report, I have the honor to state that, 
in the opinion of this department, if the contemplated amendment is enacted into 
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law, the department will be in position, without interfering with it* present program, 
to undertake at once the acquisition of 3 site and building [or an appraisers' stores, 
which must be done before any steps can be taken toward the remodeling of the old 
customhouse (present appraisers' stores) into a United States courthouse and the 
alterations ill the post office and customhouse necessarv to provide additional quarters 
for Federal officials at Galveston. Tex,, asset forth in tne public building act of March 
4, 1913. These latter items will be taken up in their proper order. Until there is 
further legislation to make present appropriations applicable to the objects of the 
revised authorization, nothing can be done toward relieving the congested conditions 
in the Government buildings at Galveston. 
Respectfully, 

Wm. G. McAdoo, Secretary. 

Skftkmbeh IS, 1913. 
The President of the Senate, 

Unit ed Statu Capitol. 

Sir: I have the honor to submit herewith, for the consideration of Congress, esti- 
mates of appropriations relating to work in connection with public buildings, involv- 
ing projects of a character which it would seem, in the interests of the public service, 
should receive attention at the present session, and to request that the same may be 
provided for in the deficiency bill now pending in (he Seltnte^ 

B1NGHAMTON (N. Y.) POST OFFICE and courthouse. 

For new roof, repairs, plastering, panning, gas piping, conduit and wiring, lighting 
fixtures, sash and frames, and miscellaneous and general repairs, including plumb- 
ing, to place the building in proper condition for the transaction of public business, 
rendered necessary through damage done by the fire of July 22, 1913, $30,000. 

Note. — This building was seriously damaged by lire on July 22, 1913, communi- 
cated from a factory building situated about 70 feel south. The flames swept entirely 
across the building in the attic story, causing the slate roof to collapse. While the 
fire was confined almost entirely to the attic and roof, a great deal of damage resulted 
in the lower stories through water. The building in its present condition can not be 
occupied. 

A careful and thorough examination of the damage done by the fire indicates that 
aii entire new roof will be required, new dormers, new weather bureau platform and 
steps and penthouse, together with the replacement of gas piping, conduit, and wiring 
and new plaster ceiling for the entire third floor and attic rooms. Miscellaneous and 
general repairs will also have to be made to wood finish and floors where damaged. 
A number of lighting fixtures will also have to he renewed. 

A very close estimate of the amount required to place the U.ilding in proper con- 
dition for the transaction of public business, is $30,000. 



For rent of temporary quarters for the accommodation of Government officials 
pending the repair of the damage done by fire to the post office and courthouse build- 
ing, Bingham ton, N. Y,, including moving experses, $10,000. 

■•'■-- "■■■ ,: " "' :--,... ' - ; >-"- B |«_ r _. i 

t the sum of $10,000 will 

The appropriations of $40,000 (act of Congreis approved Mar. 4, 1911, 36 Stat., 1372) 
and $25,000 (act of Congress approved Aug. 24, 1912, 37 Slat.. 4201 for the enlargement, 
extension, remodeling, or improvement of the apprainem' stores building at Galveston. 
Tex., under the authorization contained in section 2 of the act of Congress approved 
June 26, 1910 (;lti Slat., 6B0) are hereby reap propria ted and made available for carrying 
into effect so much of the revised authorization contained in section 1 of the act of Con- 
gress approved March 4, 1913, as provides for Ihe purchase of a suitable building and 

offices tl - ..... . . ,„■■. -.... - 

from said purchase and provision of suitable office 

made available toward carrying into effect either, or both, of the other two purposes 
contemplated bv said authorization contained in section 1 of said public act of March 
4, 1913. 
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URGENT DEFICIENCY APPROPRIATION BILL. 9 

Note. — Under the proviuions of the public building act of March +, 1913, ik amount 
heretofore appropriated on account of the appraiser/ stores dt Galveston, Tex., in 
amount $65,1)00, was made available, together with an additional sum, (or three 
distinct prcieets at that point, instead of the one previously authorized. The comp- 
troller has decided that the language of the act referred to does not. make an appro- 
priation, and hence further action by Congress is necessary. The re up propria tin u of 
the amount previously allowed will not result in creating an additional appropriation 
from the Treasury. 

The attention of the committee has already been invited to this matter through a 

Kjposed amendment to the deficiency bill (H. R. 7898) presented in the Senate by 
nator Sheppard and referred to the Committee on Appropriations September 15. 
1913, which proposed amendment was referred to this department and response thereto 
made September 17, 1913, addressed to the Chairman of the Committee on Appropria- 
tions of flie Senate. 

For placing riprap alongside the bulkhead at the quarantine station, Galveston, 
Tex., in order to prevent the same from being washed away due to its exposed posi- 
tion and the effect of storm and wave action and the scour of tidal currents, $50,000. 

Note. — This station is in the most exposed position of any of the Government 
works in this vicinity. It is not only exposed to storm and wave action, but the con- 
templated improvements in the harbor will also expose it in a very great degree to 
the action of the tidal currents. A bulkhead has been constructed which affords 
some protection to the buildings at the station, but this is entirely inadequate for the 
purpose of full protection from the action of the sea and the tidal currents. 

As a precaution against possible disaster from the elements it will be necessary to 
place riprap alongside of the bulkhead to prevent the possibility of the latter, when 
exposed to storm and wave action, from being washed away. To do this work it is 
estimated that the sum of 150,000 will be required, and in view of the improvements 
now going on in the harbor it will be necessary that the work in connection with the 
bulkhead he done at once if possible disaster to the station and its building? is to be 
avoided in the future. 

TAMPA BAY (FLA.) QUARANTINE STATION. 

For the construction of attendants' quarters on shore, wharf, and causeway, includ- 
ing disinfecting house thereon, and a house on shore for the storage of inflammable 
materials, to replace the damage done by the fire of June 18, 11*13, $65,000. 

Note. — The disinfecting wharf, with connecting causeway with the shore, together 
with a house on said whan used for storage and disinfecting purposes and for accom- 
modations for the attendants attached to the station, was totally destroyed on June 
IS, 1913, by fire, the cause of which is unknown. At the time of the fife one of the 
attendants were severely burned and a large quantity of stores, materials, etc., were 
completely destroyed. 

In the reconstruction of this wharf, etc ..with a view to avoiding the risk of life inur- 
ing under such conditions as have existed heretofore, it is the intention of the depart- 
ment to restore the wharf and causeway, to erect thereon a house for disinfecting pur- 
poses, tanks, etc., but to provide quarters for the attendants on shore, together with 
a small concrete building man isolated position for the storage of inflammable liquids. 

In arriving at the amount of the estimate, the isolated situation of the station and 
its distance from the base of supplies — the port of Tampa being 36 miles from the sta- 
tion—has been given consideration. Consideration has also been given to the fact 
that, on this coast there are no closed ports and that everything is open to the elements. 
Under such conditions the price of both labor and materials will probably.be greater 
than would be the case at a station where the conditions referred to do net exist. The 
amount of the estimate, in view of all the circumstances, is deemed reasonable and 
should be provided for if proper quarantine facilities at Tampa Bay are to be main- 

REPAUSS AND PRESERVATION OF PUBLIC BUILDINGS, 1014. 

The allotment for the Treasury, Butler, and Winder Buildings under this caption, 
for the fiscal year ending June 30, 1914 is hereby increased from $12,000 to $18 000, 
in order to make suitable repairs to said buildings resulting from the storms of July 30 
and August 3, 1913. 

Note. — It is desired that the allotment for the Treasury, Butler, and Winder Build- 
ings, under this caption, for the current fiscal year, should be increased from $12,000 In 
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10 URGENT DEFICIENCY APPROPRIATION BILL. 

1 18 000, in order that due provision may be made for absolutely necessary repairs to 
raid buildings resulting from the storms of July 30 and August 3, 1913. This 
action will not involve the creation of any additional appropriation from tile Treasury. 
The following is a summary of the items for which appropriations are deemed 
necessary, the first three covering restorations, due to the ravages of fire, and the 
fourth item embracing a necessary precaution against possible disaster from the 
elements: 

Binghamton, N. Y., post office and courthouse 930,000 

Binghamton, N. Y., temporary quarters 10,000 

Tampa Bay, Fla., quarantine station 65,000 

Galveston, Tex., quarantine station 50,000 

Making a total of 155, 000 

The remaining two items embraced in this communication involve, respectively, a 
^appropriation of moneys heretofore allowed and an increase in an allotment. 
Neither of these items creates an additional appropriation from the Treasury . 

The department would be pleased to submit such further explanations in connec- 
tion with the foregoing items as the Committee on Appropriations of the Senate might 
deem necessary. 

Respectfully, W. G. McAdoo, Secretary. 

PUBLIC BUILDING AT BINGHAMTON, N. T. 

Secretary McAdoo. I should like to say that there are certain 
buildings which have been injured by fire, tide, and storm since our 
original estimate came in, among others the post office and courthouse 
bunding at Binghamton, N. Y., and it is imperative that an appro- 
priation be made promptly to repair that building and also an appro- 
priation for the rental of a building at Binghamton until they get the 
new structure ready. 

QUARANTINE STATION AT TAMPA BAY, FLA. 

At Tampa Bay, Fla., quarantine station, we have a similar situation 
where, as a result of fire, we have also to make necessary repairs. 
These ought to be made promptly and they involve an expenditure 
of $65,000. At Galveston, Tex., the appraisers' stores 

Mr. Wenderoth. The legislation is mvolved and we desire to 
straighten out. 

Senator Overman. How do you arrive at that estimate of $65,000 ! 

Secretary McAdoo. I will ask Mr. Wenderoth to give you the 
details. 

Mr. Wenderoth. In the Tampa Bay instance the Public Health 
Service, which directs the work of the quarantine station, made an 
estimate which we believed was too low. We have a superintendent 
of construction located at Miami, Fla. We telegraphed him to go 
immediately to Tampa Bay, review the entire situation, and estimate 
it very carefully. It is a part of the duty of a superintendent of con- 
struction to know the cost of building materials and be able to esti- 
mate the cost of building construction. He gave us this estimate. 

Senator Overman. Was the building absolutely destroyed! 

Mr. Wenderoth. Yes, sir. 

Senator Overman. What was the cost of the original building? 

Mr. Wenderoth. I think the estimate we have submitted is 
about the same as the original cost of the whole station. Conditions 
have changed and prices have changed. We can not make any com- 
parisons with the original cost. 
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Senator Overman. Is <t to be built of stone* 

Mr. Wenderoth. No; it is a concrete building — a fireproof build- 
ins. All the older quarantine stations are merely wooden structures, 

Senator Overman. The Government owns the site, I suppose) 

Mr. Wenderoth. Oh, yes, sir. 

Senator Overman. Is it used as an immigrant station! 

Mr. Wenderoth. It is a quarantine station for use m fumigating 
ships that come in. It is not a detention place. The Government 
carries no insurance on anything, and so the fire was a dead loss. 

Senator Perkins. This station is immediately under the direc- 
tion of Dr. Blue* 

Mr. Wenderoth. Yes, sir; except that the Supervising Architect 
has the maintenance of the physical property. 

Senator Overman. What is usually the cost of the erection of a 
quarantine stat'on? 

Mr. Wenderoth. The cost varies very much according to the 
amount of business to be handled. At Portland, Me., we nave for 
a quarantine station some $39,000. We would like to have the 
appropriation increased to about $60,000, in order to construct a 
better building. The cost of a quarantine station can be no more 
definitely stated than the cost of a post-office building. 

Senator Overman. Go ahead. 

Mr. Wenderoth. Do you wish to discuss the new items or to go 
on with the old items ? 

APPRAISERS' STORES AT GALVESTON, TEX. 

Secretary MoAdoo. I might ask Mr. Wenderoth to explain the 
situation with respect to the appraisers' stores at Galveston and 
the reason why it is necessary that there should be a change in the 
language of the appropriation. 

Senator Overman. That is in the letter of September 18? 
Secretary McAdoo. Yes, sir. 

Senator Overman. An amendment was introduced by Senator 
Sheppard and there is a report from the Secretary of the Treasury 
thereon. You wish just a change in the language ! 

Mr. Wenderoth. The Committee on Public Buildings and Grounds 
omitted to add the words which would have made available the money 
previously appropriated. 
Senator Overman. You want to use an unexpended sum ? 
Mr. Wenderoth. Yes, sir. 
Senator Overman. How much? 

Mr. Wenderoth. $65,000 was appropriated and we desire the 
authority to use that. The comptroller has ruled that we can not 
use it under the present wording of the legislation. 
Secretary McAdoo. It is merely a correction of phraseology. 
Senator Overman. With no additional appropriation? 
Secretary McAdoo. No, sir; no additional appropriation is neces- 
sary. 

At Galveston, Tex., we have a quarantine station which is very 
much exposed to the action of the tides and the storm, and while it 
is safe under normal conditions we think that it is not safe under all 
conditions. An additional appropriation of $.50,000 is required in 
order to make that station secure. 
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Senator Overman. Mr. Secretary, this is a deficiency appropriation 
bill and an appropriation for a new project must come in the next 
regular appropriation bill. 

Secretary McAdoo. It is not a new project; but I am quite willing 
to make a statement and let the committee take the responsibility. 
If there should be any great storm or tidal wave down there the 
result would be serious and somebody will be very much censured 
for it. 

Senator Perkins. You state that it is absolutely necessary to 
preserve the property ? 

Senator Overman. Yes; but not so absolutely urgent that it can 
not wait three or four months for the regular appropriation bill. 

Senator Bryan. What is the character of the work? 

Secretary McAdoo. I should be very sorry to take the risk of 
ignoring that station. There was a tidal wave at Galveston and 
you know what happened. 

Senator Perkins. On the report of the Committee on Commerce 
an appropriation was made to protect the approaches. 

Secretary McAdoo. We want to put some riprap alongside of the 
bulkheads there to protect the station. 

Senator Perkins. On the report of the Committee on Commerce 
there are now great harbor improvements going on there. 

Secretary McAdoo. In the opinion of our experts the character of 
Work they are doing causes an additional exposure of the station. 
I feel that this matter should be brought to your attention. My 
own judgment is that this appropriation ought to be made. We ought 
not to take chances with that station. 

Senator Overman. Is there imminent danger? 

Secretary McAdoo. A storm is always imminent in one sense. 
You may have storms at any time. We do not know what the 
elements will do. 

Senator Perkins. Was not an appropriation made for that purpose? 

Mr. Wenderoth. An appropriation was made for the quarantine 
station, but it is not sufficient to place the riprap which will protect 
the bulkhead. 

Senator Overman. What is the amount of the estimate? 

Mr. Wenderoth. Fifth thousand dollars. 

Secretary McAdoo. That is now asked ? 

Mr. Wenderoth. Yes, sir; that is the amount of the estimate. 

Senator Overman. How far has the building gone on with the 
appropriation heretofore made ? 

Mr. Wenderoth. I can give you that right here. For Galveston 
(Tex.) quarantine station $100,000 was appropriated. 

Senator Overman. How much of that appropriation has been 
used ? 

Mr. Wenderoth. It has been entirely expended. 

Senator Overman. And the building has been completed ? 

Mr. Wenderoth. Yes, sir. 

Secretary McAdoo. But the bulkhead is not sufficiently protected 
because the appropriation was not adequate for the purpose. 

Senator Overman. Was that considered in drawing up the plans 
and making the original estimates for the building? 
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Mr. Wendeboth. It was thought that the bulkhead we had around 
the site of the building — and it is entirely in the water — would be 
sufficient, but the United States engineers are improving the harbor 
and deepening it and we are afraid that a wash will undermine our 
bulkhead. The only way to protect it is to surround it with riprap. 

Semator Overman. On account of conditions which have happened 
since! 

Mr. Wenderoth. Yes, sir. 

Senator Perkins. Gen. Bixby, the Chief of Engineers, at the time 
he made the estimate, stated it would be sufficient to protect all the 
Government property there. 

Mr. Wenderoth. That was not their advice to us. 

Senator Perkins. That was the statement made to the committee 
at the time. 

Senator Overman. Have you any report from the engineers of the 
War Department in regard to this matter 1 

Mr. Wenderoth. Nothing except the report transmitted to us 
from the superintendent of the station. 

treasury, butler, and winder buildings. 

Secretary McAdoo. I wish to call your attention to an item in the 
letter of September 18, 1913, under the head of "Repairs and preser- 
vation of public buildings." We ask that the item of (12,000 be 
increased to $1 8,000 in ordei to make suitable repairs to the Treasury, 
Butler, and Winder Buildings, resulting from the storms of July 30 
and August 3, 1913. 
Senator Overman. That is a new estimate ? 

Secretary McAdoo. There was some damage done by the storms 
of July 30 and August 3, and we want the appropriation increased, 
but it does not involve any additional appropriation from the Treas- 
ury. We only want to have the item enlarged for this particular 
purpose. It is within the appropriation for the fiscal year. 

Mr. Wenderoth. The appropriation, Mr. Chairman, is in a lump 
sum, but within the amount of the appropriation there are $12,000 
available for the repair and preservation of these three buildings; 
$100,000 are available for the repair and preservation of 50 marine 
hospital buildings and quarantine stations. We desire to have the 
allotment for the Treasury, Butler, and Winder Buildings increased 
from $12,000 to $18,000, because of incidental damage resulting 
from the storms of July 30 and August 3 last- 
Senator Overman. These are buddings in the city, owned by the 
Government ? 

Mr. Wenderoth. Yes, sir- the Treasury Building and the Winder 
Building. r lhe Winder Building has been owned by the Government 
since about the forties of the last century. 

Senator Overman. Was there damage done to the amount of 
$12,000? 

Secretary McAdoo. $6,000 is estimated for additional work that is 
needed to repair the injury resulting from those storms. 

Mr. Wenderoth. Ihe roofs of the Treasury and Winder Buildings 
are very leaky. In a heavy storm the water runs in. 
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Senator Overman. Under what heading is that? 

Secretary McAdoo. It is all contained in the letter of September 18. 

Mr. Chairman, may I ask you to permit the Supervising Architect 
to run over these items ? I think he can probably do it in shorter 
time than I can on account of his great familiarity with the various 
details. 

Senator Overman. All right; we will be glad to hear Mr. Wend- 
eroth. 

Senator Bbyan. Is there anything else that you care to say, Mr. 
Secretary ? 

ASSAY OFFICE IN NEW YORK. 

Secretary McAdoo. I should like to say a word about the ap- 
praisers' stores in New York which I referred to in the letter of the 
16th of September. We have asked that the wording of the appro- 
priation in that case be altered without involving the appropriation 
of any additional money. 

Senator Overman. Did it go out in the House upon a point of 
order ? 

Mr. Wenderoth. The committee failed to report it for a reason 
unknown to us. 

Senator Overman. There is an appropriation of 975,000 for the 
appraisers' stores building in New York. 

Secretary McAdoo. No; I do not mean the appraisers' stores. I 
mean the assay office. 

Mr. Wenderoth. That went out on a point of order. 

Secretary McAdoo. You will find it at the top of page 3 of the 
letter of September 16 and on page 4 of the bill. The situation there 
is that the old assay office, which fronts on Wall Street, is in a very 
unsafe condition, and in order to put up the new building authorized 
by Congress it is necessary to pull down the old structure. However, 
the original act seems to contemplate merely the repairing of the old 
structure. 

Mr. Wenderoth. That is the object of the original act. 

Secretary McAdoo. That is the object. The old structure is 
beyond repair. We have to build a new structure. So we desire 
to have the language of the appropriation altered so that we may 

Sroceed with the construction of this building, which involves taking 
own the old one. The lot runs from Wall Street to Pine, and on 
Fine Street the Government has built a part of the new assay office, 
and the business of the Government is now being conducted in that 
office. 

Senator Perkins. We had a detailed report upon it at the time we 
were considering the sundry civil appropriation bill. 

Senator Overman. You now want to change the language of the 
appropriation 1 

Secretary McAdoo. We merely want to change the language of the 
appropriation. As it stands we can not proceed. In the meantime 
the structure is not in a safe condition. I have no doubt that if the 
attention of the city authorities of New York was directed to that 
building they would issue an unsafe order and we would be required 
to take it down or protect it in some way. Due to the necessities of 
the Government business and the conditions prevailing I think it is of 
very great importance to so alter the language of the appropriation 
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that we may proceed. It does not involve the expenditure of money 
outside of the original appropriation. 

Senator Overman. You do not expect to ask for any further ap- 
propriation for that purpose 1 

Secretary McAdoo. No, sir. 

Senator Perkins. Will it not require an additional appropriation 
to complete the building ? 

Mr. Wenderoth No, sir 

Senator Overman. You think that next year you will not ask for 
an additional appropriation? 

Secretary McAdoo. We have certainly no such purpose. 

Mr. Wenderoth. We have 1270,000 for the building and $322,000 
for the vaults. 

Senator Overman. You think that is ample i 

Mr. Wenderoth. We think that is ample. 

Senator Overman. We will take note of that. It will be all 
right, I think. We are much obliged to you, Mr. Secretary, for com- 
ing down. 

Secretary McAdoo. I thank you. I appreciate the opportunity 
you have given me. 

STATEMENT OF 0SCAK WENDEROTH, SUPERVISING ARCHI- 
TECT OF THE TREASURY DEPARTMENT. 

Senator Overman. Now, Mr. Wenderoth, where do you want to 
take up the bill ? 

Mr. Wenderoth. In this document, No. 88, 1 find you have marked 
the items that are in and those that are out. 

Senator Overman. The first item on page 7, Bonne Terre (Mo.) 
post-office building, has been withdrawn ? 

Mr. Wenderoth. Yes, sir. 

Senator Overman. The next one is in 'i 

Mr. Wenderoth. Yes, sir; the Bronx (N. Y.) post-office building. 

Senator Overman. The next is the Carrollton (Ga.) post-office 
building. 

Mr. Wenderoth. We withdrew that. 

Senator Overman. Corinth (Miss.) post-office building is in t 

Mr. Wenderoth. And the Dublin (Ga.) post-office building and 
the Elberton (Ga.) post-office building. 

Senator Bryan. Go to the next one that is out. 

Senator Overman. Yea; that will save time. 

HANOVER (PA.) POST-OFFICE BUILDING. 

Mr. Wenderoth. In passing I would like to refer to the Hanover 
(Pa.) post-office building, which is mentioned in Document No. 213. 

Senator Overman. The estimate was $10,000. 

Mr, Wenderoth. Yea, sir. 

Senator Overman. That was allowed. 

Mr. Wenderoth. That was allowed, but we asked for authority 
to use a part of that for additional land which did not appear in the 
authorization in the building act. 

Senator Overman. You will require more land 1 
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Mr. Wenderoth. Yes, sir; we should have more land. We find 
after constructing the building that there is not sufficient space in 
the back to accommodate the rural free delivery service, which is 
extending at that point. 

Senator Overman. You will notice the estimate says: 



con.pletkn <-f building under preBent limit, 910,000: Provided, That a 

e $7,000 uf thin amount may be used, in tl 

Treasury, for the acquisitinn of additional land. 



excede $7,000 of this amount may be used, in the discretion of the Secretary of the 



Mr. Wenderoth. The House left out all those words and simply 
limited the appropriation of $10,000 to the completion of the building. 
Mr. Lafean obtained that authorization with the understanding that 
a part of it should be used for the purchase of additional land, but 
we have not as yet the authority to purchase it. 

Senator Overman. The language of the bill as it passed the House is : 

Hanover, Pennsylvania, post office: For completion of building under present 
limit, $10,000. 

Senator Bryan. The proviso is left out. 

Mr. Wenderoth. Yes, sir. 

Senator Bryan. And you would like to have the proviso put in 
as an amendment ? 

Mr. Wenderoth. Yes, sir; we would like to have that done. 

Senator Overman. Are you under contract to have it completed 
before the 1st of July* 

Mr. Wenderoth. That was the time. 

Senator Overman. If the building is to be completed, and com- 
pleted on the present site, why do you want to buy more ground f 

Mr. Wenderoth. In the rear of the building there is not quite 
sufficient land to permit of tying up the rural free delivery wagons 
and at the same time maneuver the wagons which take the ordinary 
mail from the post office to the railroad station. 

Senator Overman. In using this $7,000 for the purpose of addi- 
tional land would an additional appropriation be required for the 
completion of the building % 

Mr. Wenderoth. No, sir. 

Senator Overman. And you will ask for no additional appropria- 
tion in the future ? 

Mr. Wenderoth. No, sir; that will finish the whole job before the 
end of the fiscal year. 

Senator Overman. The item for the Hillsboro, Tex., post-office 
building is out. 

PUBLIC BUILDING AT HONOLULU. 

Mr. Wenderoth. That is out. Holly Sprirgs (Miss.) post-onice 
building is in. Honolulu is marked as in. I would like to say a 
word about Honolulu. The last public-buildirg act authorized 
$100,000 for additional land. It will erst about $145,000 for the 
additional land, but we have left over $ J 5,000 from the original land 
appropriation. If we could get it transferred as an addition to this 
$100,000 we could clean up that site. The House objected, and for 
very good reasons, as that site is ci stirg an enormous sum of money, 
but we are in for it, and there seems to be nothing to do but to COm- 
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plete the purchase. We would not get near so much ground if we 
attempted to buy a new site somewhere else and there would be a 
very long delay. 

We now have the right to use the $45,000 balance from site appro- 
priation. The limit for additional land has been increased from 
S350.000 to $450,000. The awards are over $465,000. If we get the 
$100,000 asked for we will have $10,000 over the amount of the 
awards, but the interest will more than eat it up, and worse than all 
we can not use more than $450,000, the limit set. 

Senator Perkins. As the House declined to put it in we had better 
let the matter go over until the next session. 

Mr. Wenderoth. The only trouble is that we purchased the site 
under condemnation proceedings, and in Honolulu all condemnation 
awards are subject to 6 per cent interest. The amount is now about 
$450,000, and we would have to pay interest on that. The original 
site cost $150,000, and the addition is costing $450,000. 

Senator Overman. Can you not do without the addition? 

Mr. Wenderoth. No, sir; we find that we can not. 

Senator Overman. What makes land cost so much there 1 In New 
York City, perhaps, it would not cost more. 

Mr. Wenderoth. We selected a site that comes out on the Fifth 
Avenue of Honolulu, and we were compelled to purchase not only 
the land, but the good will of the merchants who had stores on that 
street. It was frightfully expensive. 

Senator Overman. You had to bur the good will 1 

Mr. Wenderoth. We had to buy the business. The court virtually 
awarded it. 

Senator Overman. I think you should send some one down there 
to look over the situation. 

Mr. Wenderoth. That might not result in any saving. It is a 
situation that I do not pretend 

Senator Perkins. You are not at all responsible for the conditions 
as they exist i 

Mr. Wenderoth. No, sir; I am not responsible. 

Senator Overman. What sort of a court allowed that? Do they 
not have courts like we do ? 

Senator Perkins. There are Territorial courts there. 

Senator Bryan. They had to condemn it. ' 

Senator Overman. The judge ought to have set the award aside. 

Mr. Wenderoth. It was not a proceeding that I can justify. All 
I can say is that we are in for it now, and will you help us ? There 
is an actual cash balance of $45,000, so we are not asking for any 
more money. We are merely asking to have the balance reappro- 
priated. 

Senator Perkins. It will be necessary to make another appropri- 
ation next year? 

Mr. Wenderoth. Yes, sir. Of course we desire to buy it all now 
so as to stop paying interest; but if you do not feel that it is proper 
at this time we may use the $100,000 as far as it will go ana come 
back for more in the deficiency bill in December. We do not want 
to ask you to load up this bill with anything that is not justifiable. 
10818— IS- — 2 
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ARCHITECTURAL DESIGNER. 

There is a list of items an page 9 of document No. 88, headed 
"Special positions and commencement of special projects author- 
ized in puolic buildings act," which were dropped out by the House, 
except one special employee for the Supervising Architect. The 
House committee approved the estimate for an architectural de- 
signer, but turned down two engineers. Those two engineers we 
did not urge, as I told the committee I was not sure they could 
render us the kind of service that men of that salary should render. 
Our engineering end is very much stronger than our architectural 
end. So far as that item is concerned we are content to allow it to 
stand. The other items we would very much like to have. 

Senator Overman. You mean all that are on that page? 

PITTSBURGH (PA.) BUREAU OF MINES. 

Mr. Wenderoth. All that are on page 9. The first item is the 
Pittsburgh Bureau of Mines. That bureau deserves ali the assist- 
ance that Congress will give it. It is doing a great work not only 
in the saving of the lives of miners, but in the introduction of new 
devices and in the development of our mineral resources. 

Senator Perkins. Was that brought out by Dr. Holmes ? 

Mr. Wenderoth. No; I think he was in Alaska at the time of 
the hearing before the House committee. We buy all the operating 
supplies for buildings. The appropriation is in the neighborhood 
of a million and a half, and about $800,000 of that is for coal. We 
send samples submitted by bidders to the Bureau of Mines and they 
analyze them and advise us as to the most economical fuel. That 
is a service of great value which is being rendered us freely. 

Senator Overman. There was an appropriation made of about 
$300,000? 

Mr. Wenderoth. This is an appropriation of $15,000 to com- 
mence the work. They want half a million dollars to build modern 
laboratory buildings in the city of Pittsburgh. They intend to put 
up modern laboratories to test out all kinds of fuels. It is a most 
meritorious institution and is doing excellent work. 

Senator Overman. It is fine, we know, but here we have reached 
out to furnish assistance to various bureaus. The Bureau of Stand- 
ards is getting big appropriations. 

Mr. Wenderoth. The Bureau of Mines only gives attention to 
fuel. The Bureau of Standards readers an enormous assistance to 
us in testing stone and other building materials and in various other 
ways. They have been working, for instance, on a long series of 
tests of the steel that is to be used for the vaults in the new Bureau 
of Engraving and Printing. 

Senator Overman. If we should appropriate, say, enough money 
why could we not have all this force for the completion of buildings, 
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done in some instances? 
Mr. Wenderoth. We could do that, Senator. 
Senator Bryan. You mean for post-office buildings 
Senator Overman. AH sorts of buildings. 
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UNIFORMITY OF PUBLIC BUILDINGS. 

Senator Bryan. Mr. Wenderoth, did you notice Senator Suther- 
land's suggestion at the time the public buildings bill was passed ? 
It was to the effect that the pubbc buildings be made uniform, so 
that one set of plans could answer for all the buildings. Have you 
ever considered that? 

Mr. Wenderoth. That is a sort of fetish, Senator. I have con- 
sidered it, and I submitted to Secretary MacVeagh a very voluminous 
report on the subject, which no one will read. But still I have inves- 
tigated it. You can not standardize the individual buildings. You 
can not take a set of plans for a building here and from them con- 
struct a building there with the same money. There are so many 
conditions that change ; there are differences in freight rates, in the 
local cost of material and labor, and there are all kinds of varying 
conditions, especially with the foundations. 

Senator Bryan. Even with the differences in local conditions, 
could we not have a style of buildings that would be uniform? 

Mr. Wenderoth. That ia what we are now doing. 

Senator Bryan. You do that now 1 

Mr. Wenderoth. Wo are doing that. Our effort is not to develop 
complete sets of building plans but to develop types of buildings. 
Then we adapt the type to the local conditions. The local conditions 
vary to a greater extent than you would imagine. 

Senator Bryan. I am glad to hear that you are doing it. 

Mr. Wenderoth. We are doing it. 

POST-OFFICE BUILDING AT PORTLAND, OREG. 

Senator Overman. Now we will take this item of $10,000 for the 
post-office building at Portland, Oreg,, which is out. 

Mr. Wenderoth. At Portland, Oreg., we asked for $10,000. In 
the hearings we asked that the balance remaining from the purchase 
of the site be reappropriated and made available for the construction 
of the building within the limit and that the item of $10,000 be 
eliminated. There is about $160,000 left from the site. Five 
hundred thousand dollars was appropriated and the site cost about 
$340,000, leaving $160,000. We desire to withdraw thb item of 
$10,000 and substitute legislation reappropriating the balance of the 
site appropriation, making it available for the building within the 
authorized limit. It does not cost a cent of money. 

Senator Overman. That is contained in the Secretary's letter ? 

Mr. Wenderoth. Yes, sir. 

Senator Overman. All right then. That is just a change of lan- 
guage. 

INTERIOR DEPARTMENT OFFICES. 

Mr. Wenderoth. Yes, sir. The Washington (D. C.) building for 
the Interior Department offices is an identical case. We asked for 
$25,000 and then we found that there was about $96,000 left over 
from the purchase of the site. We asked for the reappropriation of 
that sum within the limit fixed for the building so that we may go 
forward with the plans. 
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Senator Overman. Where is that site ? 

Mr. Wenderoth. Between Eighteenth and Nineteenth and E and 
F Streets NW. The building of these offices for the Department of the 
Interior is I think a most meritorious project. They certainly need 
the buildings. It will take care of the Geological Survey ana other 
bureaus of the Interior Department. Their fire loss Dr. Smith told 
me has been an average of about $25,000 a year for the last five 
yetrs in property that can not be replaced. 

Senator Overman. Is that site big enough for the building ? 

Mr. Wenderoth. It is gigantic; it is 400 feet square, a little 
larger than the House Office Building, and as large as the Senate 
Office Building. My idea is to build a modern style office building 
over a part of the site now, but so designed that we can add to the 
building and ultimately make it a 10 or 12 story building, such as 
the Southern Building or the Woodward Building. 

NATIONAL ARCHIVES BUILDING. 

The item for the National Archives Building was an appropriation 
of $5,000 to prepare sketches in order to determine what such a 
building should be before we acquire a site. It is purely tentative. 
It does not commit Congress to appropriate funds immediately, be- 
cause it carries no authority to purchase the site or to contract for a 
site or to contract for the erection of a building. It merely gives 
authority to study the situation and collect the information that is 
necessary in order to submit sketches to Congress. It is a very 
unique problem; one that this Government has never encountered!. 
This Government never has had an archives building. There are a 
number in Europe, but there has never been one here. It is proposed 
to collect the data, make sketches, and to submit them to Congress. 

Senator Overman. How is that appropriation to be used? 

Mr. Wenderoth. The appropriation of 85,000 will be used for the 
services of draftsmen to prepare drawings and sketches. 

Senator Overman. You have not the force in your office to do that ? 

Mr. Wenderoth. No, sir; we have not. If we used men from our 
regular force to do this work, we would hear from it very soon, 
because it would reduce our output. 

It is the same in reference to the Patent Office Building. There is 
an estimate of $5,000 to prepare preliminary sketches to submit to 
Congress. 

FORCE IN OFFICE OF SUPERVISING ARCHITECT. 

Senator Perkins. The Supervising Architect has a more under- 
paid force than any other high officer of the Government. 

Senator Overman. I was just asking if you could do it and save 
the Government this additional expendituie. 

Mr. Wenderoth. I think it would be quite proper to employ pri- 
vate architects to assist us in the artistic end of the work, but nobody 
knows better how to build a post-office building than the Supervising 
Architect, because that is what he is here for. We are willing to 
admit that we do not know everything that ought to be known 
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architecturally and that we can standardize the buildings as far as 
there can be a standard, but we are weak on the artistic end. 

Senator Overman. Take the Interior Department building we are 
going to put up and the building for the Department of Justice op- 
posite the New Willard, could not that work bo done in your office 
if you had sufficient force ? 

Mr. Wenderoth. For the Interior Department we intend to do it. 
The legislation provides that we may employ draftsmen and engineers, 
and we can employ men of a little higher grade because we can pay 
them a little more money than Congress allows for our permanent 
force. You spoke of the buildings to do erected south of the Avenue. 
We could contribute there; but our contribution would not be very 
great, because all those buildings are to be monumental and are for 
special purposes. There is to t>e a great deal of "architecture" in 
them. 

Senator Overman. Could you not get architects in your office 
who would do that work? 

Mr. Wendekoth. We could do it as the House and Senate Office 
Buildings were built, and I think you will agree with me that they are 
about the best contributions to the public architecture of Washington 
since the Capitol was constructed. You know how they were built ! 

Senator Overman. They were built by Mr. Woods. 

Mr. Wenderoth. Yps, sir; he was the head, and I had a little some- 
thing to do with the work, also. 

Senator Overman. Of course, he could not do it. He hired men 
to do it. You could do the same. 

Mr. Wenderoth. Yes, sir. Mr. Woods had his plans prepared 
here and I was in charge of that part of the work. Then he had 
architects from New York, Messrs. Carrere and Hastings, who acted 
in a consulting capacity. 

Senator Overman. Take the Library Building. 

Senator Perkins. With Mr. Green as superintendent. 

Mr. Wenderoth. Mr. Green is superintendent. 

Senator Overman. Gen. Casey built it. 

Mr. Wenderoth. Yes, sir; he was in charge, and Mr. Green was his 
assistant. Afterwards he became superintendent of the building. 
I am very anxious to obtain the assistance of private architects, but 
not to do the things we can do, because that would be foolish. No 
one could justify any such proposition economically. The private 
architect could help us to do better the things on which we are neces- 
sarily weak. We can not place the very nest architects upon our 
pay roll at salaries of $200 a month, but we can obtain architects at 
reasonable compensation to help us in the artistic work. We can 
take care of all the rest. Every time one of these architects is com- 
missioned to prepare a set of plans and submits them to us we must 
change them materially. It is not a question whether his way of 
doing it is as good or better than ours. It is simply that it must be 
done in a certain way to suit our conditions. I do not think we 
should hire some one else to dn what we can do, but I do think that in 
helping us to make our buildings more artistic the private architect 
can render us very valuable assistance. 
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BOSTON IMMIGRANT STATION. 

The appropriation for the Boston immigrant station was not 
reported by the House Committee. That is a very important project, 
Mr. Chairman. 

Senator Overman. I notice that the difference between $17,000 
and $427,000 reaUy reduces the total appropriation to $410,000. 

Mr. Wenderotii. Yes, sir; I did that. I made up my mind that 
instead of obtaining authority to employ outside people we would 
take it on ourselves. We will place it in our current program and do 
it without asking for any outside help. We are willing to do it tbat 
way. But the appropriation is not sufficient. It never was. It 
omits the authority to build a sea wall and pier and the Comptroller 
of the Treasury will not permit us to build a building unless we 
build these approaches because he considers that they are a part 
of the whole construction. And there we are. Even if we had the 
money we could not build the building because there is no authority 
to build the approaches. If we do build the approaches we must 
have more money. Therefore the appropriation should be raised to 
$410,000. 

Senator Overman. You want $410,000? 

Mr. Wenderoth. Less $375,000, which we already have. 

Senator Overman. The total amount proposed to be appropriated 
was $52,000. The limit of cost heretofore fixed for the Boston 
immigration station was $375,000. You want it raised to $410,000. 
You propose first to raise it to $427,000 and withdrew $17,000 of that 
estimate ; making it now $410,000; in other words, $35,000 

Mr. Wenderoth. That is right; to secure an increase in the limit 
of cost of $35,000 for reasons set forth not onlv in the revised esti- 
mates but also in House Document No. 91, Sixty-third Congress, 
first session. 

Senator Overman. The next item, Harrisburg, Pa., is in, and the 
next, Lynchburg, Va., is in. 

NEW YORK BARGE OFFICE. 

Mr. Wenderoth. The New York barge office is out. We are in a 
bad state there, Mr. Chairman. The House committee would not 
help us and we can not finish the building. I told the chairman of 
the House committee that we had no excuse. Wo were extravagant 
in the building in order to make it handsome and decorative, as it is 
located at the end of Battery Park. We are now confronted with a 
situation which we have virtually created. We need three piers at 
the barge office, two of them to form a slip for the Ellis Island ferry, 
and the third will divide the remainder of the water front so that one 
portion will be available for the boarding vessels and the other por- 
tion for the revenue cutters, which now have no place to tie up. It is 
a deficiency that we can not justify, but nevertheless it exists. 

Senator Overman. What are you doing now ? Have you no wharf 
at all ? 

Mr. Weni>eroth. Wc have the building, but we have no wharf. 

Senator Overman. You have no wharf at all ? 

Mr. Wenderoth. No sir. 

Senator Overman. You can not get up to it i 
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Mr. Wenderoth. No, sir; we can not get up to it. 

Senator Ovebman. How do you do ? 

Mr. Wendeboth. We do not know. I know nothing to say, Mr. 
Chairman, except what I would not advance under any conditions, 
as an excuse, that it happened before I came into the department. 
I consider that I am responsible, just as much as my predecessor, be- 
cause I am the head of the office; but nevertheless, we can not build 
the piers. 

Senator Overman. It is very strange your predecessor did not 
move for that before. 

Mr. Wendeboth. I do not understand it or attempt to explain it. 
It is a condition. 

Senator Perkins. What is the depth of water there ? 

Mr. Wenderoth. I do not know, sir. 

Senator Overman. There would be no trouble if vou had a wharf. 
Suppose we build a wharf, would there be any difficulty in a Bhip 
getting there ? 

Mr. Wendeboth. Ships do not land at the barge office. It is 
for the exclusive use of the Ellis Island Ferry, the boarding vessels, 
and the revenue cutters. We are building on the site of the old 
barge office. 

Senator Overman. The old barge office had pierd. 

Mr. Wendeboth. No, sir; the Ellis Island ferryboat came up 
sideways and landed sideways, and it was very difficult, especially 
in stormy weather. Sometimes it would take them a* long as an 
hour to make a landing. The revenue cutters are now tying up 
anywhere that anybody will permit them. Like the Wandering 
Jew, they have no abode at all. 

NEW YOfiK MARINE HOSPITAL. 

Senator Overman. The next item is the New Yx>rk Marine Hos- 
pital, and that is out. 

Mr. Wendeboth. The marine hospital, New York, Mr. Chairman, 
is one that we do not feel that we are to blame for. We looked over 
the building. It was a great many years old. We made an estimate 
of what it would cost to repair it and we obtained an appropriation. 
Then when we stripped the plaster from the walls we found there 
were let into it horizontal beams that they used to nail the interior 
finish to, and these had rotted and weakened the walls very materially. 
So it was necessary to expend a part of that appropriation in strength- 
ening the walls. We had not counted on that. We had no way of 
knowing that such a condition existed. We are now approaching 
the completion of the building. I mean that we have gone as far as 
we could. We reconstructed the north wing and portions of the 
balance of the building, but we need $12,000 to finish it. It is a 
condition that no one could possibly have foreseen. It was a very 
unusual and a very unique method of construction, a style that no 
sane person would adopt. It may have been built by a ship car- 
penter. 
Senator Perkins. Suppose we put in that item. 
Senator Overman. That is included in the Secretary's letter? 
Mr. Wendeboth. Yes, sir; it is in the letter. 
Senator Overman. I suppose the letter treats of all these items 3 
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Mr. Wenderoth. Yes, sir. 

Senator Overman. Is there anything yon want to submit that is 
not contained in the Secretary's letter, or do you want to emphasize 
some item more than is done m the letter? 

Senator Perkins. Taking up the items which are most important. 

Senator Overman. Yea; we want to know which are most impor- 
tant.. 

mechanical equipment due to parcel post. 

Mr. Wenderoth. I will pass over the other items to page 12, the 
item for mechanical equipment for public buildings in Document 88 : 
Repairs and preservation of public buildings, mechanical equipment 
for public buildings, vaults and safes for public buildings, furniture, 
and repairs of furniture. 

The parcel post was inaugurated the 1st of January of this year. 
These estimates are estimates to supplement the sundry civil appro- 
priation bill for the fiscal year 1914. The estimates for that bill were 
made up last summer, four or five months before the parcel post was 
inaugurated, and we estimated nothing on account of the parcel post, 
but through the mix-up over the passage of the public building act 
and the veto of the sundry civil appropriation bill it happened finally 
that the sundry civil bill passed alter the public building bill. There- 
fore, wc had nothing in the sundry civil bdl to take care of the parcel 
post. The Post Office Department was given an appropriation of 
$750,000 with which to inaugurate the parcel post ana for equipment 
and all that sort of thing. We submitted that to the comptroller and 
he ruled that "equipment" meant counters, screens, and things of 
that sort. So we could do nothing for the Post Office Department. 
Now, after the expiration of eight months the parcel post has become 
so extensive that they are calling on us continually for more equip- 
ment. Their present appropriations are not available for equipment. 
They are calling on us for more furniture for the post-office work- 
rooms, changes in the mechanical equipment, etc. 

Senator Overman. You say the appropriation made in the sundry 
civil appropriation act is not available ) 

Mr. Wenderoth. The post-office appropriation is not available 
and it was never intended to take care of such items. It was intended 
to be available for wagons and bags and containers and all that sort 
of thing, but not for changes in a building, because the Treasury 
Department has always attended to changes in buildings, and it 
would be very embarrassing if two departments were charged with 
similar duties. 

Senator Overman. Could you not get along without this appro- 
priation until the regular appropriation bill comes in? 

Mr. Wenderoth. We do not think we can, Senator. 

Senator Perkins. You have been going on less than three months 
with the new appropriation ? 

Mr. Wenderoth. But we have had now eight months' experience 
with the parcel post which the department placed in operation 
January 1. The Postmaster General is intending to extend the 
weight limit. It calls on us for changes, such as taking out post-office 
screens and placing in elevators so that they use basements in con- 
nection with the first floor, and all that sort of thing. We will be 
confronted with a deficiency if we give the Post Office Department 
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the accommodations it needs for the Parcel Post Service, and I think 
we are under obligation to do it. The Government expects revenue 
from the whole postal service. If we make the changes incident to 
the parcel post, we must neglect the repairing of roofs and heating 
apparatus and a great many other things for which these appropri- 
ations are usually available. We feel that we really should have 
this money to augment the appropriation in the sundry civil bill which 
was passed June 23, 1913, although we are only in the first quarter 
of the fiscal year, still we know from the eight months' experience of 
the parcel post that our present appropriations are not going to last 
out unless We neglect our duty in conserving the physical integrity 
of the approximately 800 buildings under our care. 

Mr. Fitzgerald did not look at it that way, and the House Com- 
mittee on Appropriations did not look- at it that way. Of course, 
we may come to Congress in connection with the next urgent defi- 
ciency appropriation hill and say there is a deficiency, but we could 
only arrange it that way by neglecting what should otherwise have 
been done. Our total estimates were cut $50,000 for this fiscal year. 
We are expected to take on all this additional work included in the 
parcel-post system, and it is rather a difficult situation for us. 

Senator Overman. You have an appropriation of a million and a 
half, have you not? 

Mr. Wenderoth. I think for all those purposes we have a great 
deal more. than that. 

Senator Overman. I mean for mechanical equipment. 

Mr. Wenderoth. We have not that much for mechanical equip- 
ment. 

Senator Overman. For mechanical equipment and also for general 
expenses you have $525,000; for repairs and approaches to buildings 
you have $625,000. 

Mr. Wenderoth. Yes, sir. 

Senator Overman. Is there anything else that you especially wish 
to call our attention to? 

Mr. Wenderoth. I intended to say that we estimated for the fiscal 
year 1914 a total of $7,130,250 for our various annual appropriations, 
and we were given $6,834,500, without any consideration of the addi- 
tional burden which the parcel post would place on us. 

Senator Overman. That was not estimated for by you, I under- 
stand ? 

Mr. Wenderoth. It was not estimated for. Our estimates were 
made up four or five months before the parcel post was put into opera- 
tion ana naturally we could not estimate in advance. There were no 
data. The Post Office Department could not tell us what they would 
require in the way of inaugurating the service. 

Senator Overman. How much money have you spent out of that 
fund for this purpose ? 

Mr. Wenderoth. I could not tell you offhand, sir. I can try to 
find out. 

Senator Overman. Go to the next item. 

THE BUTLER BUILDING. 

Mr. Wenderoth. At the top of page 12, Mr. Chairman, for mechan- 
ical equipment for public buildings we ask to have the allotment 
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increased from $9,000 to $11,000 for this fiscal year. Nine thousand 
dollars is the usual limit, but there are certain repairs to the toilet 
rooms, etc., in the Butler Building which will be an added burden, 
and we would like to have that allotment increased for that purpose. 

Senator Overman. For the Winder Building? 

Mr. Wenderoth. No, sir; the Butler Building, where the Public 
Health Service is located. 

Senator Overman. That is all contained in the Secretary's letter 1 

Mr. Wenderoth. Yes, sir. It is in Document No. 213, I think. 

NEW YORK CITY POST-OFFICE BUILDING. 

The next item on page 12 is for furnishing the new post-office build- 
ing in New York City. Mr. Chairman, unless we get that appropria- 
tion we will have to close up that building and not use it. Our present 
appropriation for furniture is $900,000. That $900,000 is used to 
put in the complete initial furniture equipment in 75 or 80 new 
buildings and take care of all the additional furniture and renewals 
of furniture in some 800 buildings, as well as lighting fixtures, carpets, 
etc. 

Senator Overman. Nine hundred thousand dollars is the complete 
sum for all that purpose. 

Mr. Wenderoth. The complete sum for all that purpose. It buys 
court-room furniture and all the working-room furniture for the use 
of the Post Office Department. 

Senator Overman. This is an urgent deficiency appropriation bill. 
Why was not that estimated for before ? 

Mr. Wenderoth. The $200,000 was estimated for in the sundry 
civil appropriation bill. 

Senator Overman. How much money have you on hand 3 How 
much have you expended of the $900,000 ? 

Mr. Wenderoth. We geneially draw on it heavily in the first 
three months. We make a great many annual contracts. I suppose 
we have now obligations amounting to half of that sum. The New 
York post-office building is now complete. It represents an invest- 
ment, I think, of three and a half million dollars. Unless we can 
furnish it, that investment is tied up. 

Senator Perkins. There are no funds available to furnish it? 

FURNITURE FOR PUBLIC BUILDINGS, 

Mr. Wenderoth. No, sir; no funds for furniture. We would use 
this appropriation and then toward the end of the year we would be 
confronted with a number of buildings we could not furnish; build- 
ings scattered all over the country as they became completed. We 
have no assurance from the Appropriations Committee of the House 
that they will take care of us at the end of the year. That being the 
case, we must look after the buildings that we know are coming 
along. 

Senator Perkins. There was an estimate of $900,000 for the pur- 
chase and repair of furniture for public buildings for the fiscal year 
1914, and that the House allowed you. 

Mr. Wenderoth. There was an estimate of $950,000 and we were 
allowed $900,000, as I recall it. 
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Senator Perkins. The House allowed $900,000 for the fiscal year 
1914. In other words, it allowed within $50,000 of the amount 
estimated. The first quartet is near its close. How much have you 
used of that appropriation ? 

Mr. Wenderoth. We have used half of it, because we enter into 
all our annual contracts at the beginning of the year, so as to obtain 
quick deliveries. We have used about half of it at least. We have 
no assurance that if we furnish the New York post-office building 
out of what balance is left we will be taken care of. 

Senator Perkins. We are obliged to take care of you, but as a 
matter of fact, as the acting chairman has said, it is not a deficiency 
at this time. 

Mr. Wenderoth. No, sir; it is not a deficiency in that we have 
exhausted our general appropriation. It has been the custom to 
pass a special appropriation for each large building, such as the 
New York courthouse, the Indianapolis post office, the Cleveland 
post office. For all those buildings there were special appropria- 
tions. Of course we can go ahead and take the $200,000 out of the 
balance, but we must come to Congress with a large deficiency in 
December. Then whether we will be given it I do not know. If 
Congress says, "You have managed so far; we will let you manage 
for the rest of the session," and if we are not given any relief with a 
deficiency in December — ■ — 

Senator Overman. That is the point Senator Perkins made. It 
is not really a deficiency now. It will not be a deficiency until 
December. 

Mr. Wenderoth. It is not a deficiency until that appropriation 
is exhausted. Of course we have no assurance that we will get it, 
and we will be confronted in the last six months of the fiscal year 
with a deficiency. 

Senator Overman. You see that this is an urgent deficiency appro- 
priation bill. 

Mr. Wenderoth. I understand. 

Senator Overman. If there is anything that is very important, 
that is serious, that is urgent, call our attention to it. 

Mr. Wenderoth. It is in Document No. 213, Senator. 

Senator Overman. That is where you ask for an additional force, 

FORCE IN OFFICE OF SUPERVISING ARCHITECT, 

Mr. Wenderoth. First, in Document 88, we asked for a large force 
in order to take care of certain deferred projects. It is desirable 
that we should be given the force called lor in Document 213, in 
which the Secretary withdrew a former estimate. It now is a total 
of $49,920, of which $30,000 has already been appropriated by the 
House and is now in the bill as expenses of site agents. The balance 
is for clerks and one draftsman that we need. If you allow us these 
special projects, such as the Bureau of Mines and the offices for the 
Interior Department, etc., those additional projects we are in a 
position to take up immediately. Having authority in the act to 
employ draftsmen and engineers, it will mean an additional clerical 
service that the legislation does not provide for. Therefore, if you 
' allow us those special projects, we must ask you to allow us the 
additional clerks. 
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Senator Overman. That is conditioned upon the allowance of these 
special projects ? 

Mr. Wenderoth, Yes, sir. If you do not allow us the Depart- 
ment of the Interior and the Bureau of Mines and the Patent Office 
and all those things, then we do not ask for the clerks: but if you do, 
in order to keep the office balanced we should have these clerics, and 
there are very few we are asking for. Out of that total of $49,000 
there is $15,000 for the compensation of site agents, and $15,000 for 
expenses of site agents. 

Senator Overman. That was allowed ? 

Mr, Wenderoth. Yes, sir; that was allowed. Of course, this 
Document No. 213 was written before the deficiency bill passed the 
House. . 

EXPENSES OP SITE AGENTS. 

There is only one other thing, Mr. Chairman, which a telephone 
message from the Secretary asks me to point out to you. I refer to 
the legislation as it passed the House, providing for the expenses of 
site agents. It contains an allowance, at page 6 of this bill, of 
$30,000 for the expenses of site agents, but places on it a limitation 
of not over $300 a month I think. 

Senator Overman. The clause in the bill reads: 

For compensation (not exceeding in the aggregate $15,000 and at a monthly com- 
pensation not exceeding (300 each, to be fixed by the Secretary of the Treasury) and 
traveling expenses of agents to select and recommend Bites that have been authorized 
by law for public buildings, for the fiscal year 1914, $30,000. 

Here is what the Secretary of the Treasury says about it in his 
letter: 

The revised estimates (Doc. No. 213, p. 9) asked for the sum of $34,800. The 
deficiency bill, page G, reports an appropriation of $30,000. It is recommended that 
the item under this caption which appears on page 9 of Document No. 213 be substi- 
tuted for that which i» in the deficiency bill, page 6, and it is particularly recommended 
that the limitation placed upon the amount of compensation which may be paid site 
agents, temporarily employed, be fixed at not to exceed the rate of $5,000 per annum 
instead of the rate which now appears in the deficiency bill. 

Mr. Wenderoth. The rate is $3,600 a year in the deficiency bill. 
The Secretary requests that you eliminate that limitation entirely 
and leave the rate of compensation to him. 

Senator Overman. You want to leave out the words "at a monthly 
compensation not exceeding $300" ? 

Mr. Wenderoth. We would like to have that eliminated, if you 
will do it. We can not obtain the class of men we want at $300 a 
month for purely temporary service. They will be employed only six 
months. We want men of character, men of knowledge, men of 
business training. Men of the kind we desire can secure in private 
employment much more than $300 a month. 

Senator Overman. If it is your idea to make it $5,000 each per 
year, it would give only three agents. 

Mr. Wenderoth. It would give us six agents, as we intend to 
employ each for only six months. That is what our estimate is based 
on. 

Senator Overman. You could take men from the departments for 
this purpose? 
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Mr. Wenderoth. No, air; the whole object of this legislation is 
not to take men from the departments; men who have no knowledge 
of this work; men whose normal and ordinary duties would be in- 
terfered with. We intend to find men who have had good training 
in the real estate business ; men who know values and Know how to 
obtain information on the subject; men who can find out what the 
real value is, and all that sort of thing. We wish to obtain men who 
have good business ideas and employ them temporarily at the rate of 
$5,000 a year, but to employ them for only six months. 

Senator Overman. At $2,500 ? 

Mr. Wenderoth. At J2.500. 

Senator Perkins. It is a very important duty. 

Mr. Wenderoth. These are important duties, and these men will 
save their pay many times over through bringing their special 
knowledge to the Treasury Department. At present the recom- 
mendation is submitted by an employee of the Treasury Department. 
After he has done his very best we will take it up by correspondence 
and the Secretary of the Treasury must form his opinion at long range. 

Senator Overman. Heretofore you have been sending out agents 
from your office to select a site ? 

Mr. Wenderoth. Draftsmen and others who desire trips. 

Senator Overman. Yes: I know. 

Mr. Wenderoth. In summer they want to go to Maine and in 
winter they would like to select a site in Florida. So it goes. 

Senator Overman. I know of one case where a man wanted to 
make a trip in a campaign and he was sent out to select a site. 
. Mr. Wenderoth. We want to break that up, and we would like to 
have the limitation removed so that the men we engage will be men 
who are really worth having. - 

STATEMENT OF GEORGE E. BOBERTS, DIRECTOR OF THE 
MIST. 

(Hon. Francis G. Newlands and Hon. Key Pittman, Senators from 
the State of Nevada, and Hon. Henry L. Myers and Hon. Thomas J. 
Walsh, Senators from the State of Montana, appeared.) 

The Acting Chairman (Senator Overman). Mr. Roberts, we will 
be glad to hear you. You have document No. 88 before you ? 

Mr. Roberts. Yes, sir. The items on the assay offices are at 
page 5. 

Senator Overman (to Senator Newlands). Do you desire to be 
heard before Mr. Roberts proceeds ? 

Mr. Roberts. Perhaps you had better let me state the facts. 

Senator Newlands. All right. 

ASSAY OFFICES. 

Mr. Roberts. My appearance, Mr. Chairman, is due to differences 
which arose between the Senate and House over the assay offices at 
the close of the last session in the legislative, executive, and judicial 
appropriation bill. You wUl remember that differences arose, and 
the confciees were deadlocked up to the last day of the session. 

Senator Overman. Yes; all night long. 
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Mr. Roberts. They finally came to an agreement in the last hours 
of the session by making a severe cut in the appropriations for five of 
the assay offices. Those cuts were made without any consultation 
with the department, and it is because the sums appropriated are 
inadequate to carry these offices through the year and in some respects 
to carry them even into the next session of Congress, that I appear 
before you. 

Senator Overman. They all ought to be abolished, however. 

Mr. Roberts. That is not the question I suppose to-day. 

Senator Newlands. Oh, no. 

Senator Overman. The only way it seems to get rid of them is not 
to make the appropriations. 

Mr. Roberts. It is for the reason stated that I thought it necessary 
to make a statement to you. 

The House committee proposed to abolish the offices at Carson, 
Boise, Deadwood, Helena, and Salt Lake City. The bill passed the 
House in that state. The Senate restored the appropriations and 
finally in conference these cuts were made. 

We had estimated that we would require $25,000 for the transporta- 
tion of coin and bullion between the mints and assay offices. Nearly 
all of that is expended for the transportation of the bullion which is 
purchased at the assay offices to the mints. We buy the bullion at 
the assay offices; it becomes the property of the Government, and in 
order to become available at all of course it must be transported to a 
mint. We asked for $25,000 for that purpose, and the House cut it 
to $10,000, no doubt upon the theory that there were going to be five 
less assay offices than the previous year. Then they put back the 
five offices in the bill and did not restore the appropriation for the 
transportation of bullion. They gave us only $10,000 instead of the 
$25,000 we asked for and which will be necessary. 

Senator Overman. Are you buying any bullion at these offices? 

Mr. Roberts. We are buying it. We have expended for the 
transportation of bullion since the 1st of July $6,876.69. 

Senator Overman. In three months? 

Mr. Roberts. In less than three months. It will be three months 
at the end of September. 

Senator Perkins. To-day is the 22d. 

Mr. Roberts. To-day is the 22d. Our appropriation for the 
transportation of bullion will be exhausted before Congress meets in 
regular session in December. These offices are not equipped with 
modern vaults or safes. We do not consider it desirable or prudent 
to be accumulating bullion in any considerable quantity there. It 
is absolutely necessary to transport the bullion. 

Senator Perkins. How much do you estimate is required? 

Mr. Roberts. We ask for our original estimate, $25,000 in all, 
or $15,000 in this bill. 

Senator Overman. Have you transported more in the past three 
months than you will transport in the next three ? 

Mr. Roberts, Perhaps so. The summer season is rather heavier, 
but we will require the full appropriation of $25,000. There is some 
question whether it will be enough, but that was our original estimate. 

Senator Overman. How do you transport the bullion, by express! 

Mr. Roberts. By express. 
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Senator Overman. Express charges have gone down somewhat, 
have they not? 

Mr. Roberts. I have not heard of it. 

Senator Perkins. It is claimed that the parcel post is ruining 
their business. 

Senator Overman. You could not ship bullion by parcel post ? 

Senator Perkins. As a matter of fact, it has been shipped by 
registered mail. 

Mr. Roberts. There is some bullion shipped by registered mail. 
The chief difficulty arises in the delivery from the post office to the 
mint. The postmaster at San Francisco declines to deliver the 
bullion to the mint; he will not assume that risk, and the superin- 
tendent of the mint declines to go to the post office for it and assume 
the risk himself; and there you are. 

Senator Perkins. That presents a rather embarrassing situation. 

Senator Overman. Yes; that is very plain. How about the next 
item, contingent expenses, mint at Carson, Nev., $1,000? 

Mr. Roberts. The conference committee made a very heavy 
reduction in wages and salaries; too heavy, in my opinion, but I 
have not asked for anything to supplement that for the remainder 
of this year. We have haa two resignations as a result of it, but 
have been able to fill the places temporarily any way, and I think 
we can perhaps get through the year. But when it comes to inci- 
dental and contingent expenses they can not be arbitrarily reduced. 
Those are expenditures for fuel anil lights and water and crucibles 
and acids and things of that kind. If the business of the offices keeps 
up, if their receipts are as heavy as they were before, those expenses 
will necessarily have to be just about what they have been in the 
past. All these things are bought under proposals from the lowest 
Didder, and I do not Know how to reduce those expenses. We have 
asked for $1,000 additional. For instance, here is Boise. Last 
year—— \ 

Senator Overman. But that is not a deficiency. You are asking 
for an additional appropriation, and that will come in the next regular 
appropriation bill. 

Mr. Roberts. Senator, the law is very strict about creating 
deficiencies nowadays. Furthermore, section 3679 provides — let me 
read the statute: 

No department of the Government shall expend in any one fiscal year any sum in 
excess of appropriations made by Congress for that fiscal year or involve the Govern- 
ment in any contract for the future payment of money in excess of such appropria- 

* * * All appropriations made for contingent expenses or other general purposes, 
' ' J ' "'" ' ' "' — t obligations expressly 



mally appropriated therefor, shall, on or before the beginning of each 
fiscal year, be so apportioned by monthly or other allotments as to prevent undue 
expenditures in one portion of the year that may require deficiency or additional 
appropriations to complete the service of the fiscal year. * * * Any person 
violating any provision of this section shall be summarily removed from office and 
may also be punished by a fine of not less than one hundred dollars or by imprison- 
ment for not less than one month. 

I doubt whether we ought to spend from month to month now 
more than the monthly proportion of the year's expenditure. We 
have been obliged to do it so far, but I have felt warranted in doing 
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it under the conditions, and I felt it was my duty to bring the facts 
before the committee. 

These appropriations will not run one-half through the year. We 
will be out of money probably before the regular deficiency bill is 
acted upon at the next session, and inasmuch as it is now a criminal 
offense to create a deficiency I do not intend to create one myself in 
any office under my jurisdiction. 

Senator Overman. I wish all officers were like you. 

Mr. Roberts. At the Boise office last year we "had an appropria- 
tion of {2,500 for contingent expenses. This year it is cut to $1,000. 
The actual expenditures last year were $1,966.03. We have asked 
for another thousand dollars there. 

At Helena last year we had an appropriation of $3,250. That was 
cut to $1,000. The actual expenditures last year were $2,328.58. 

At Salt Lake City last year the appropriation was $3,500. The 
appropriation is $1,000. The actual expenditures were $2,711.35. 
We have asked for another thousand dollars there. 

At Carson City last year the appropriation was $3,000. The 
actual expenditures were $1,997.12. We have asked for another 
thousand dollars. 

At Deadwood the appropriation last year was $1,500. The amount 
now given is $500. The actual expenditures were $1,368.18. We 
have asked for another thousand dollars there. 

Those appropriations are absolutely necessary if the offices are to 
be continued through the present fiscal year. 

AU of these reductions were effected, as I have said, in conference 
in a very hasty and arbitrary way, without any consultation with 
the department. I thought it was important that the committee 
should have the facts put before them, because the assay offices 
will have to be closed unless some additional funds are provided for 
them. I will turn the case over to Senators Newlands and Pittman. 

Senator Newlands. Mr. Chairman, may I ask Mr. Roberts a 
question or two ? 

Senator Overman. You may ask him any question you desire, 
Senator Newlands. 

Senator Newlands. Mr. Roberts, assuming that these appropria- 
tions that you asked for are made in this deficiency bill, what will be 
the total expense for the year of maintaining the five assay offices 
mentioned in the bill? 

Mr. Roberts. I will give you the total by putting down the sum 
for each office. 

Senator Overman. $20,000 is what is asked. 

Senator Newlands. What was the total amount appropriated last 
year for the assay offices at Carson,- Boise, Deadwood, Helena, and 
Salt Lake City? 

Mr. Roberts. I will have to figure that out. 

Mr. Rea. The incidental and contingent expenses for Carson were 
$3,000; Boise, $2,500: Deadwood, $1,500; Helena, Mont., $3,250; 
and Salt Lake City, $3,500. 

Senator Newlands. Now what is the total of that? 

Senator Overman. $13,750. 

Senator Newlands. Then $25,000 is to be added? 

Mr. Roberts. The total expense would be $43,000 this year if you 
grant the additional appropriation we have asked. 
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Senator Newlands. $43,000 for this year. 

Mr. Roberts. Yes, for all. Thnt does not include the trnnsporta- 
. tion of coin and bullion. 

Senator Newlands. That would be $15,000 more? 

Mr. Roberts. It would be $25,000 more. 

Senator Newlands. Then what would be the total? 

Mr. Roberts. $68,000. 

Senator Newlands. That includes the $20,000 you ask for now as 
a deficiency ? 

Mr. Roberts. Yea. 

Senator Newlands. Would those sums adequately provide for 
these assay offices? 

Mr. Roberts. Senator, I think some of these salaries were cut too 
low, and if the offices are to be maintained there should be a little 
more money for the men. These are responsible positions. These 
men assay the bullion and pay for it. They are authorized to draw 
checks on the Treasury of the United States in payment for bullion. 
They buy several million dollars' worth in a year. They should be 
competent assayers and men of some standing and some responsibility. 

Furthermore, there should be help enough in each office so that it 
is not all dependent upon one man. We would like to have two men 
competent to check each other. In assay work there should be one 
man there in case the other is sick, and mere should be some oppor- 
tunity for vacations, and so on. All that is wiped out by the reduc- 
tions that were made in conference. But I have not asked for any 



reconsideration of the appropriation for wages or salaries this year. 

Senator Newlands. I simply inquire what sum would be require 
to adequately meet the demands at these assay offices for the purposes 



for w,hich they are intended. How much would you add to the 
$68,000? 

Mr. Roberts. Just let me make some figures and I will give you the 
total amount that was given to us last year and that is not very far 
out of the way. 

Senator Overman (to Senator Newlands). Bo you propose to ask 
for an appropriation for that purpose in this bill I 

Senator Newlands. No; not in this bill. I thought it might be 
well to get the information just now for the committee and for our- 
selves. 

Senator Overman. You can send an estimate down in the next ap- 
propriation bill for all these items. 

Mr. Roberts. Yes; we will submit our estimate, of course, for the 
next year, but I will give you these figures. Our appropriations last 
year were $91,890. 

Senator Newlands. That was sufficient to meet all the require- 
ments? 

Mr. Roberts. Yes. 

STATEMENT OF SENATOR FRA5CIS O. HEWLANDS 

Senator Newlands. Mr. Chairman, I wish to present briefly the 

views of myself and my colleague regarding this matter. There is 

general legislation now upon the statute books providing for an assay 

office at each one of these places and fixing the salaries of the officials. 

10618—18 8 
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Senator Overman. Xo. 

Senator Newlands. I think 90. 

Senator Overman. A statute fixing the officers and all that, bur 
the salaries are fixed in the legislative, executive, and judicial appro- 
priation bill every year. 

Mr. Roberts. Excuse me. I think the salaries were carried in the 
original act for a part of the officials any way, the important ones. 

Senator Overman. For a part of them, not all of them. 

Mr. Roberts. For the head of the office I think in nearly even' 
case. 

Senator Newlands. Yes; and probably you will find that the sal- 
aries of some of the subordinates were stated. 

Senator Overman. That may be. 

Senator Newlands. Congress has determined that these assav 
offices shall exist at these places. It has determined that there shall 
be certain officials at them. It has determined that those officials 
shall have certain salaries, and the implication of course is that the 
Appropriation Committees will annually appropriate all the moneys 
that are nece-wary to conduct those offices in order that they may 
satisfy the purpose of their existence. 

There is but one orderly way of getting the will of Congress regard- 
ing the legislation that is now on the statute books and mat is either 
to repeal it or to amend it. What do we find? We find that the 
department, in the interest of economy and without taking the gen- 
eral welfare of the mining industry into consideration, has recom- 
mended annually that these assay offices shall be abandoned. 

Now, what is the orderly way of complying with that recommenda- 
tion? It is to introduce a bill to repeal the existing law. Instead 
of that we have been compelled practically to submit to the -will of 
but one body, and that is the House, because the Senate has uni- 
formly been against the repeal of the legislation. So we find the 
law practically annulled by the action of the House, and that annul- 
ment is secured through the coercion of the Senate. I say it is time 
that the Senate should in defense of its own dignity as well as in the 
maintenance of the law take a firm stand against that position. 

Senator Overman. It did last year. 

Senator Newlands. It did, but it had to surrender at last. 

Senator Overman . No; we have not surrendered. 

Senator Newlands. I mean to say it had to yield, in a measure. 

Senator Overman. It Welded in tho amount of money appropri- 
ated. 

Senator Newlands. I understand. I am not casting any reflec- ' 
tions upon the Senate committee, because under all the circumstances 
it did the best it could, but it seems to me tho fight ought to be re- 
newed. We have this fight now and the Senate ought to take a firm 
stand. It seems to me the thing to do is to put here in the deficiency 
bill the amounts that the department says are nocessary in order to 
properly conduct these offices and to insist upon thoir retention in 
the bill. 

If this matter comes up in an orderly way before the proper com- 
mittee, for the first time the men in tho mining States will be allowed 
an opportunity to be heard before a committee that is constituted 
for the purpose of hearing that particular matter. Tho Committee 
on Appropriations of course is called upon to make the appropria- 
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tions authorized by law. It has nothing whatever to do with the 
original legislation, of course, upon these subjects. If we can go 
before the proper committee, then we will have the opportunity to 
present this matter. 

Mr. Roberts. The conferees did reach an agreement that the 
offices should be maintained, and I think it was purely through in- 
advertence that the appropriations were cut as much as they were. 
The reduction for the transportation of bullion, I take it, was a matter 
of pure inadvertence. 

Senator Newlands. It may be so, but I assume that the real pur- 
pose was to cripple this service. 

Mr. Roberts. The House intended to abolish the offices. 

Senator Newlands. As I said, if these matters should come up 
before the proper committee, a committee having jurisdiction, the 
men representing the mining regions would.then have' an opportunity 
to present not only the question of economy of administration but 
also to present the question of meeting a great public want. The 
National Government has throughout its legislation done certain 
things in the interest of certain occupations and industries. It has 
treated the agricultural industry as one that ought to be sustained. 
It is appropriating millions of dollars annually for educational and 
experimental work regarding agriculture. The mining industry is one 
just as important, and it is a more important one in those States. 

What we contend is that the consideration addressed to this sub- 
ject should not be merely as to how the Treasury Department can 
be most economically administered, but what proper legislation the 
Congress of the United States should adopt with a view to meet the 
conveniences and the wants of the great mining industry. Of course, 
all that could be presented before the Committee on Appropriations, 
but it would necessarily prolong your hearings. However, there is a 
side to be presented, and most vigorously presented, on behalf of the 
mining States. We do not present it to you now or to the entire 
committee simply because we think that there is an orderly way of 
presenting it. 

Senator Overman. I fully agree with you. I took that position 
before, as you will remember. 

Senator Newlands. I know. 

Senator Overman. But the House insisted upon it and we had to 
reduce the allowance. Now, having succeeded in our fight to hold 
these offices, the only question is whether we will increase this appro- 
priation, which was a matter of compromise. It seems to me that 
the Secretary has made a good showmg here for increasing the con- 
tingent expenses. 

Senator Newlands. I think so, and also for the transportation 
charge. 

STATEMENT OF SENATOR THOMAS J. WALSH. 

Senator Walsh. Mr. Chairman, I had some correspondence some 
time ago with Mr. Miller, the assayer in charge at Helena. 

Mr. Roberts. I have his letter making his bottom estimate of 
what he could get along with for ordinary contingent expenses. They 
have given us only SI, 000. He has placed 12,200 as the least he can 
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get along with. However, I have cut him $200. My estimate is 
$2,000. 

Senator Newlands. I was just contending that these assay offices 
are authorized by law, that the salaries are fixed by law, and the 
functions of the officers are fixed by law, and, of course, those laws 
should not be practically annulled by legislation on an appropriation 
bill. The orderly way would be to "Wing in a bill and have it con- 
sidered by the proper committee, where all parties interested in the 
measure could be heard. 

Senator Walsh. As a surrender of the functions of Government it 
would be exactly the same as if Congress refused to make an appro- 
priation for the salaries of judges. Of course, the judgeships would 
still exist, the courts would exist, but you could not do anything. 
They stand upon exactly the same footing. As you see, these assay 
offices were established by law, and the law fixes the salaries, and if 
you do not make provision for them it is simply the same as if you 
did not make provision for other necessary govermental functions. 

Senator Newlands. It is my understanding that the entire people 
of the mining region regard these assay offices as great aids to con- 
venience in the mining industry. 

Senator Walsh. Ofcourse; 40 years' experience has demonstrated 
their utility and the necessity for them. 

Senator Overman. We have one at Salt Lake City, one at Dead- 
wood, S. Dak., one at Boise, one at Helena, and one at Carson. I 
fully agree with you. The Senate has taken the same position, and 
by reason of it we have succeeded in holding these offices after a very 
hard fight lasting for four weeks here. I will ask you if in your 
opinion we could get along without so many of these assay offices f 
They are all situated in that particular territory. There is one at 
Helena and one at Deadwood. How about the one at Deadwood t 

Senator Walsh. Of course I do not undertake to speak about the 
one at Deadwood, but you can readily see how that would operate. 
Take the assay office at Deadwood. Of course there is no territory 
tributary to that except the Black Hills. Suppose you abolish the 
assay office at Deadwood. Every man who goes out and works a 
little prospect in the hills and establishes a mill there operates it 
by the cyanide process or amalgamation. He takes his retort, and 
he has then got to either ship it with the chances of loss to Salt Lake 
City or to Helena or to some of the other places, or else he has got 
to sell it to a dealer. The opportunities are not given for testing 
the fineness and that kind of thing. Naturally it is a loss to htm, 
and it is a discouragement to prospecting and to the development 
of the mines in that region. 

Senator Overman. Is it not the truth that notwithstanding they 
have this assay office they ship, say, 100 miles, and they would only 
have to ship it farther? 

Senator Walsh. Of course there is this to be said about Deadwood. 
The Homestake Mine I presume represents perhaps 90 per cent of the 
output of the Black Hills region, and probably they are fairly well 
equipped to handle their business and to take care of shipments by 
express and all that. So I do not undertake to speak of that. I 
do not know exactly how it is, but take any of these other offices. 
Take the assay office at Carson City, Nev., for instance. I do not 
know where those people would go with their dust from their placer 
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mines or (heir retorts or their bullion in case of amalgamation or the 
cyanide process. The assay office at San Francisco would be of no 
use to them. They might just as well send to the mint at Phila- 
delphia. 

Senator Pittman. Another element enters into it, and that is delay 
in the receipt of returns. I will state simply as an illustration that 
I was operating a placer proposition in Nevada. It is a placer 
proposition where there is just a little profit out of it and a man 
must have a quick return to keep his mine going. The idea is that 
they can get their bullion turned in on Saturday and get their money 
back on Monday so that they can keep their crews going. I know 
other men operating in that country the way I was doing business 
sent some of their bullion to San Francisco, and they found it very 
impracticable because it would be a week or 10 days before they 
got a return, and that made a big diffeience to them. 

Senator Walsh. Of course there is only a right understanding of 
this matter in the locality, and that is only by reason of the fact that 
that is the only place where there is any occasion for it. 

Senator Overman. We had one in my own State which was 
abolished. Of course we have a good deal of it in my State and we 
ship to Philadelphia, 500 miles away. 

Senator Walsh. It is not any farther from your State to the mint 
in Philadelphia than it is between any of the assay offices here. The 
nearest to us would be Salt Lake City, which is about 450 miles from 
Helena. 

Senator Overman. How about Boise 'i 

Senator Walsh. Boise would be 100 miles farther. 

Senator Pittman. We have a lot of buildings in most of those 
places, and the expense of keeping watchmen to watch those build- 
ings would call for an appropriation which would go far in carrying 
on the office. 

ADDITIONAL STATEMENT OF GEORGE E. ROBERTS, DIRECTOR 
OF THE MIHT. 

Senator Overman. I think Mr. Roberts has made a good showing 
and I am inclined to allow his estimate as far as I am concerned. 

Mr. Roberts. Excuse me, Mr. Chairman, it seems to me that the 
conference committee agreed that the offices should be maintained, 
and I take it they supposed that the amount allowed would be enough 
to maintain them, rhey seem to have thought that a great economy 
might be effected. Whatever one may think about the necessity for 
these offices, and there may be some difference of opinion about that, 
if they are going to be conducted there ought to be money enough 
to conduct them properly, and I think there certainly should be an 
appropriation sufficient to carry them through this fiscal year. 

Senator Overman. You have been in favor of abolishing these 
offices. I should like to have these Senators from mining States 
hear the reasons why you think they should be abolished. 

Mr. Roberts. I am perfectly willing to go into that if you think 
this is the proper time to do it, "but really I have never talked with the 

E resent Secretary of the Treasury upon the subject, and I do not feel 
hat I am authorized to express the view of the department upon it. 
Senator Overman. I will not insist upon it. 
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Mr. Roberts. The one thing that is before us now is the question 
of supplying money enough to continue these offices through the 
present fiscal year. I am trying my best to get that. When the 
regular appropriation bill comes up next winter for the following 
fiscal year then the whole question of the policy in regard to these 
offices would properly come up. 

Senator Overman. I see why you should confer with the Secretary 
of the Treasury because he might have a different opinion in regard 
to it. 

Mr. Roberts. He may have. It seems to mc that the proper thing 
to do is to give us the money that is absolutely necessary, if you 
make the estimate as low as possible, to carry these offices through 
the present fiscal year. 

Senator Walsh. In fact, on examining the rolls at Helena I am 
surprised at the meager salaries that are paid to maintain that 
office. 

Senator Newlands. They are very small. 

Mr. Roberts. I think they cut the salaries too low. 1 have stated 
that here. 

Senator Walsh. An assayer gets $1,800 a year, $150 a month. 

STATEMENT OF SENATOK HENRY I. MYERS. 

Senator Myers. Mr. Chairman, I desire to be put on record as 
being in very hearty accord with Senators Walsh, Newlands. and 
Pittman in this matter. I am satisfied that these officers ought to 
be continued. I am very much impressed with what Mr. Roberts 
has said, that appropriations ought to be made to run through the 
current-year ana then at the regular session of Congress next winter 
the present administration will nave an opportunity to consider the 
policy to be adopted in regard to them. This administration was not 
in power a year ago when the attempt was made to cut them off. I 
think the appropriations ought to be made for the full vear and then 
let the administration go on record. The offices ought to be per- 
mitted to have sufficient funds to run until the end of the fiscal year 
without being crippled in their work. 

I know that in Montana this is a matter of very great importance, 
and I assume it is equally so in Idaho, Utah, Nevada, and other 
mining States. It would be a very great handicap to the mining 
men of Montana to be deprived of their assay office. I hope that the 
appropriation will be rounded out at least for the current year. 

Senator Overman. Wc are very much obliged to you, gentlemen. 

GENERAL LAND OFFICE. 

STATEMENTS OF JOHN M'PHAUL, ACTING ASSISTANT COM- 
MISSIONER, AND FREDERIC NEWBtJRGH, CHIEF OF THE 
DIVISION OF ACCOUNTS, GENERAL LAND OFFICE. 

Mr. McPhaul. Mr. Chairman, owing to the absence of the com- 
missioner, on duty in the West, and the assistant commissioner, who 
was called away for a couple of days, the summons of your committee 
comes at a time when I am the sole representative of the office to act 



UBGENT DEFICIENCY APPROPRIATION BILL. 3& 

for it. I wish you could have had the benefit of the personal presence 
of Mr. Tollman, the commissioner. You probably know the assistant 
commissioner, Mr. Bruce, from Virginia, not very far from North 
Carolina. 

Senator Overman. I confess I do not know either of them. 

Mr. McPhaul. Now, to be specific, June 6, 1912, Congress passed 
what is known as the three years' homestead law. To eastern 
Members the matter is not so suggestive, but the western Members 
know the work it will cast on a bureau like the Land Office to change 
an important law like the homestead law, permitting the many 
thousands of homesteaders to offer proof within three years instead 
of five, and how it congests the work. 

As I said, the law was passed June 6, 1912. Congress recognized 
that it would be necessary to afford the Land Office some measure 
of relief, and provided for 24 temporary clerks. That was done at 
the last session of Congress. The former commissioner probably 
believing that the work would gradually diminish did not make any.' 
recommendation for the continuation of the 24 clerks. The result 
is that Congress taking the Land Department at its word appropriated 
for the number of people it had recommended. 

The new administration comes in and finds that instead of the office 
keeping up with its work it is continually falling in arrears, and that 
insteaa of letting 24 clerks go we need all of them. In the last two 
months of the last fiscal year with those 24 clerks we fell behind. 
Now, Mr. Tallman, is embarrassed by the fact that with these proofs 
rapidly accumulating in the office the force has been diminished by 
the 24 temporary people, and he can not possibly spare from other 
duties a sufficient number of clerks to do this work. 

It is a very serious matter to a poor fellow struggling for a home 
in the West to have his papers held up for six months or nine months 
or a year. He needs to borrow money; he needs credit, and that he 
can not get very well until he has received the evidence of his title — 
his patent. When those people offer proof and those proofs are 
received in the General Land Office in Washington, they do not take 
kindly to a delay of nine months in the adjudication of their claims. 

Congress ought to provide sufficient force for the office to do the 
business of those people. It provided that they could go on the 
public land and they nave established their homes there and most 
of them are honest. They have submitted their proofs and they are 
entitled to patents; the Government should take care of them. 

Mr. Tallman, in a communication later than the estimate made 
here, thinks that it would be better, instead of furnishing him the 
seven clerks that were estimated for by him, that your committee 
authorize the expenditure of $10,000, which would enable him to 
employ 12 stenographers. That is a class of work requiring much 
correspondence. A large number of clerks are employed in communi- 
cating with the people who have submitted proofs and the stenog- 
raphers would be more useful than the seven clerks officially called for. 

But if your committee does not see its way clear to provide for the 
stenographers, I ask that we be given the seven clerks called for in 
this estimate, two at $1,400, two at $1,200, two at $1,000, and one at 
$900. These clerks should be appointed under the civil-service rules,' 
and there would be no question of favor or anything about it. We 
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want people to do the work, and the salaries, you will observe, are 
low, because the class of work they will be engaged upon is not the 
highest class of work. 

Senator Perkins. Why did not the House committee include these 
in the deficiency bill '( 

Mr. McPhaul. The House committee would not do it. The 
assistant commissioner, Mr. Bruce, Mr. Newburgh, and myself 
appeared before the committee and I thought wc made it clear to the 
committee that we ought to have the clerks, but we did not succeed 
in getting the appropriation. 

Senator Perkins. You know that we have to go into conference 
with the House, and if we follow your suggestion wc will have a 
fight there. 

Mr. McPhaul. I know that. Senator, and I want to make this 
suggestion. We want your assistance in getting the item in the bill, 
■and in keeping it there. We feel more confident when we can appeal 
to some one who understands the conditions in the western country, 
and who appreciates the hardships that will result if these struggling 
home makers are delayed in securing their patents. 

Senator Overman. How much is the work behind i 

Mr. McPhaul. Mr. Newburgh will answer, for he has a detailed 
statement. 

Senator Perkins. A detailed statement is very much better than 



Senator Overman. Have you written a letter to the committee 
about it ? 

Mr. Newburgu. Here is a copy of a letter written by Mr. Tallman 
to Senator Walsh. I do not know whether Senator Walsh is a 
member of this committee or not. 

Senator Overman. He is not. 

Mr. McPhaul. I presume it was written to Senator Walsh because 
the commissioner is acquainted with him. It sets forth in detail the 
reasons for asking for this increase. 

Senator Overman. You can send it to the committee. 

Mr. McPhaul. Yes, sir; I would be glad to do so. 

Mr. Newburoh. There is a very small item to which I wish to call 
your attention. There was an unexpended balance of the appropria- 
tion for temporary employees June 30 last. It was not really avail- 
able until the end of August, because, as you remember, the appro- 
priation bill for 1913 did not get through until August 24, and it was 
about the 1st of October, three months, before the men were employed 
under that appropriation bill. At the end of the last fiscal year there 
was $7,480.88 unexpended, in effect $7,500. What the commissioner 
has asked for and his purpose in writing the letter is that he be given 
not $8,100 but $10,000. which is really only $2,500 more than the 
unexpended balance. If you think it more satisfactory, we will sim- 
ply write a letter to the committee. 

Senator Overman. We have your statement, and you also can send 
a letter. 

Mr. Newburoh. I have here a detailed statement of the work of the 
General I^and Office, which I submit to the subcommittee. 
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(The statement was ordered to be printed, and it is as follows:) 
Work report of the General Land Office. 
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Mr. McPhaul. If you will permit me, I wish to refer to one para- 
graph in the commissioner's letter. The correspondence section 
Jouling principally with this homestead situation, since July 1, 
1913, nas fallen in arrears 1,602 letters. That many letters have 
accumulated in that one section. It is the policy of the office, and I 
think Senators will agree with it, that correspondence should be 
answered within a day or two. A person writes to the office to find 
out the status of his claim or makes inquiries with respect thereto, 
and it is our policy to answer within 24 hours if we can. 

Senator Overman. How many stenographers have you now? 

Mr. McPhaui.. Scattered throughout the office we nave probably 
about 50. 

Senator Overman. How many letters do you get a day? 

Mr. McPhaul. The stenographers attend to more than the mere 
correspondence. There are only eight engaged on correspondence. 
They take the dictation of the law writers and the other adjudicators 
and all the other work of the office usually done by stenographers as 
well as the correspondence. That is only one of the rather lighter 
duties of the stenographers. 

Senator Overman. You have eight ? 

Mr. McPhaul. We have eight engaged on that work, and we need 
to increase the stenographic force employed in the correspondence 
section. The law section is often hampered by lack of stenographic 
force. 

Senator Myers. Mr. Chairman, at Mr. Tallman's request I offered 
an amendment to the appropriation bill to-day proposing to appro- 
priate $10,000 for this purpose. I have a letter from Air. TalLman 
giving reasons and facta and statistics. I have it not with me now, 
because I did not know the matter was coming up. Senator Walsh 
asked me to come along with him on the assay business. I should 
like to read Mr. Tallman's letter and appear and make some argu- 
ment in behalf of my amendment, because I am strongly impressed 
with the importance and the need of it. Mr. Tallman has talked the 
matter over with me. I should like to know when I can be heard 
for a few minutes. 

Senator Overman. You can be heard right now. 

Senator Myers. I would have to go over to my office and get the 
letter. I was not expecting that this matter would come up to-day. 

Senator Overman. We will be glad to have you appear whenever 
it suits your convenience. 

Senator Myers. I want to suit your convenience. 

Senator Overman. Mr. McPhaul, here is an estimate from the 
department amounting to 150,000. 

Mr. McPhaul. That was not for the General Land Office. 

Senator Overman. Do you know anything about that? 

Mr. McPhaul. I think you ought to make the appropriation. I 
know something about the conditions, but of course I could not 
speak for the Secretary's office. 

Senator Overman. You are not authorized to speak for it? 

Mr. McPhaitl. I am not authorized to speak for it except to 
express my personal opinion that Congress really ou^ht to provide 
for that force. Senator Myers ought to know something about, that. 

Senator Myers. Oh, yes. 
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Mr. McPhaul. Our embarrassment before the House committee 
was that there was not a single Member of that committee who was 
from anywhere in the neighborhood of the West. I made the point 
that Congress, having been in continuous session for almost three 
years, it increased the work of our office. Senator Myers knows, as I 
know, and he will vouch for the statement, that when he is here in 
Washington he receives about ten times as many letters in regard to 
public-land business as he would receive if he were at his home. 

Senator Overman. The law compels you to get rid of these cases 
in three years. 

Mr. McPhaul. Yes, sir, under what is known as the three-years 
homestead law. Before that the homesteader had five years. He 
was required to live on his land for five years. In 1912 Congress 
passed an act which permitted them to make proof in three years. 
That increased the work incident to homestead entries about 300 per 
cent. It threw three years' work on us at one time. Congress pro- 
vided 24 clerks, as I said, for a period of 10 months. The sundry 
civil appropriation bill did not pass until August 24. 

Then, again, there is more work to be done. Senator Myers can 
vouch for the correspondence growing but of the act of 1909, provid- 
ing for the separation of surface rights and coal deposits, and the act 
of 1910, makmg a somewhat similar provision. Homesteaders write 
to the office to find out about those acts. They want to know when 
they have the right to elect to take a limited patent and when they 
can take an unlimited patent. It has been said that we could not be 
held responsible, for Congress has not given us the force, but it is the 
business of the office to serve the people, and it is up to Congress to 
furnish us the money to do it witn. The former commissioner was 
under the impression in the autumn of 1912, when his estimates were 
prepared, that the work would diminish. 

Senator Overman. He seemed to think that his estimate was 
sufficient ? 

Mr. McPhaul. Yes. He thought it would work out, but it did not. 
We will really need more than these 10 clerks.- We need more now. 
We realize the embarrassment in putting it on the deficiency bill. 

Senator Overman. There are two western men on this committee. 

Mr. McPhaul. And that is the reason why I feel so confident. I 
think you know about the conditions in the West, too. 

Senator Overman. I confess my ignorance. What position do 
you hold * 

Mr. McPhaul. I am a chief of division detailed to the Board of 
Law Review; I have been designated by the Secretary of the Interior 
to act as assistant commissioner, and owing to the temporary absence 
of the commissioner and the assistant commissioner, I am in charge 
of the office. 

(At 4 o'clock and 30 minutes p. m. the subcommittee adjourned 
until to-morrow, Tuesday, September 23, !9!3, at 10.30 o'clock 
a.m.) 
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TUESDAY, SEPTEMBER 38, 1613. 

The subcommittee met at 10.30 o'clock a. m. 

Present: Senators Overman (acting chairman), Bryan, and Perkins. 

STATEMENT OF SENATOB HENRY I. MYEHS. 

ADDITIONAL CLERKS, GENERAL LAND OFFICE. 

Senator Myers. Mr. Chairman, to begin with, I wish to make a 
brief statement in behalf of my amendment introduced yesterday, at 
the request of the Interior Department, for $10,000 for 12 additional 
clerks in the General Land Office. I offered the amendment at the 
request of Commissioner Tallman. He selected me, Ipresume, be- 
cause I have the honor to be chairman of the Senate Committee on 
Public Lands. He drew the amendment himself, and in transmitting 
it he wrote me the following letter: 

September 17, 1913. 
Hon. Henry L. Myers. United State* Senate. 

My Dear Senator: House Document No. 145. Sixty-third Congress, first session, 
18 an estimate for the appropriation of (8,100 to pay the salaries of seven additional 
Clerka in the General Land Office during the fiscal year ending June 30, 1914. The 
purpose of this item was to secure additional stenographers. The House Committee 
on Appropriations failed to enumerate the item in the deficiency bill, which is now 
before the Senate. 

Permit me to solicit your personal interest to the end that this item may be replaced 
in the deficiency bill or. preferably and in lieu thereof, the insertion of a similar item 
providing an appropriation for $10,000 for salaries of 12 temporary stenographers for 
the fiscal year ending June 30, 1914. 1 think that sufficient capable stenographers 
may be secured at salaries of $1,000 each per annum, wherefor an appropriation of 
$10,000 will enable me to employ 12 employees for 10 months, all of whom will be 
selected from the civil-service register of eligible stenographers and typewriters. 

Last year an appropriation was made for 24 temporary clerks whose terms expired 
by limitation on June 30, 1913. This appropriation was made because of the extra 
work anticipated by reason of the so-called three-year homestead law of June 6, 1912 
(37 Stat., 123). ft was apparently considered at that lime that this extra work would 
be completed by the end of the fiscal year just past, but such is, in no sense, the case; 
and for this reason, together with the many withdrawals and eliminations, the diffi- 
culties and correspondence incident to the adjudication of rases is heavily increased 
and the disposition of such cases thereby delayed. 

In a number of instances I find law examiners in this office with their notes pre- 
pared ready for the writing of decisions, but without stenographers available to get 
out the work. I am bending every effort to hasten the disposition of pending cases 
in this office, but find myself seriously handicapped because of an absence of sufficient 
stenographers. 

The increase in the volume of the correspondence section of the Homestead Division, 
excluding the work of the certified copy clerks, is shown by the following tabular 
statement of letters, covering the first six months of the years 1912 and 1913, respec- 
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This statement shows an increase amounting to over 45 per cent in (he work to be 
done with a force materially reduced in number. The correspondence section since 
July 1, 1913, has fallen in arrears between 1,600 and 2,000 letters, which should have 
been answered within a day or two of their receipt, and this arrearage is increasing 
rapidly in spite of the fact that some of the adjudicating clerks, whose services should 
be given entirely to cases, have been partly transferred to correspondence and steno- 
graphic work because they were competent along these lines also, and two correspond- 
ence clerks, being good typewriters, are required to typewrite their own letters, thus 
reducing their output of correspondence from 125 to 160 letters a week to 65 to 90 let- 
ters per week. Prior to July 1 , eight rapid stenographers were kept busy by the cor- 
respondence clerks of the section referred to. 

On July 15, 1913, the original estimate for seven additional clerks, ranging in salaries 
from $900 to $1,400 per annum, was submitted, and this estimate w~-* u - — ; - ; '-■• 



12 months' work, but nearly two months have since passed and the accumulation of 
unadiudicated cases since July 15, 1913, shows that the employment of at least 12 addi- 
tional stenographers for the remaining 10 months of the year will be a practical admin- 
istrative necessity. 

When 1 submitted this item for insertion in the deficiency appropriation bill, it 
was after due consideration, and to meet the plain business necessities for the proper 
conduct of the work in this office. The amount requested is comparatively small, and 
compared with the benefits to public-land entrymen and others doing business with 
this office, is, I think, insignificant. You are well aware of the common complaint 
of delays in the handling of business in this office. Knowing your large interest in the 
work of this office as it materially affects settlers and development in all of the public- 
land States, I am calling your personal attention to this matter, with a view to pro- 
curing your support ana cooperation to the end that this item may be reinserted in 
the deficiency appropriation bill, now pending before the Senate. 
Very respectfully, 

Clay Tallman, Committioner, 

Senator Overman. Under the last administration the Secretary 
of the Interior made an estimate for the legislative appropriation 
bill. This is what is known as the urgent deficiency bill. The 
department asked us for 504 clerks and we allowed them 503. There 
was an estimate of what they said they needed to carry out the 
homestead bill, and we gave them $250,000. 

Senator Perkins. This is a deficiency bill. 

Senator Overman. That is the trouble; this is a deficiency bill. 
I want to call your attention to these facts, Senator, so as to acquaint 
you with them, and then we want to hear from you. 

As I say, the Secretary estimated for 504 clerks, and we gave 
htm 503; and besides that, we gave the department $250,000 before. 
That was in the legislative appropriation bill for 1914. I wonder 
if they can not get along until the regular appropriation bill is passed ? 

If we begin to make appropriations in an urgent deficiency bill, 
I do not see where it will end. That is the point to which I want to 
call attention. This is not a deficiency appropriation. 

Senator Myers. In regard to that, 1 will say that the estimate of 
the last administration as to what would be necessary on account of 
the new homestead law and the extra work involved was purely an 
advance estimate. It was an estimate pure and simple, in the true 
significance of the word. In other words, it could be only a surmise, 
a guess, as to how much extra woik the new law would bring on. 
The subsequent facts and developments plainly show, I think beyond 
controversy, that that estimate was erroneous — that it was too little. 
That was a bona fide, honest estimate, to the best of the ability of 
the estimators. The estimators, however, have gone out of office 
and the people who actually have the work to do have come onto the 
job. They find by actual experience that the estimators were mis- 
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taken and that they underestimated the proposition. That is the 
only reply we can make to that. 

Senator Overman. This is the first time I ever knew a department 
to underestimate anything. 

Senator Myers. This is what is shown by actual experience. 
Nobody knew how much extra work the new law would make. 

Senator Overman. I am not opposing the amendment; but the 
time will soon come when we can consider this matter in the regular 
appropriation bill. 

Senator Myers. Yes. 

Senator Overman. The question in our minda is whether or not 
this ought to be done now, as this bill is to supply deficiencies. 

Senator Myers. Yes; I see. We feel that this is an emergency. 

Senator Perkins. The department has 75 per cent of the appro- 
priation on hand at this time. 

Senator Myers. Yes; but, you see, that is plainly going to be 
exhausted and will not keep up with the work. They will use it, of 
course, and do the best they can with it, but they arc not going to 
be able to keep up with the work. 

Senator Perkins. I think we are in full accord with the depart- 
ment's recommendation, but the question is whether or not the 
item should go in this bill. 

Senator Myers. I introduced this amendment at the request of 
Mr. Tallman, as chairman of the Public Lands Committee of the 
Senate. He requested me to introduce it, convinced me of its 
merit, and I promised to do so. 

Senator Bryan. There is one thing about it that I do not under- 
stand. In Mr. Tallman's letter he asks for $8,100, and vour amend- 
ment asks for $10,000. 

Senator Myebs. His letter, which I read, says that he would pre- 
fer $10,000. 

Senator Ashurst. The letter asked for $8,100. 

Senator Myers. The estimate that he made was $8,100. 

Senator Bryan. But he wanted 7 clerks. This is for 24 stenog- 
raphers and clerks. 

Senator Myers. Yes; he wants 12 now, at an expense of $10,000, 
for the remaining 10 months. Mr. Tallman tells me that not infre- 
quently he is at his desk until midnight, mapping out the work, 
going over the correspond once, and trying to systematize things 
so as to keep up; that no expenditure of timo or labor is too great 
for him to undertake to expedite the work as much as possible in 
systematizing and supervising, but, of course, he can not require 
stenographers and clerks under the civil service to keep those hours. 
The law and rules and regulations bar that. He can not keep bis 
clerks there at that unseemly hour, but I know that he is working 
very hard. 

I had quite a talk with Secretary Lane before he went West, about 
the middle of Julv, in which he very earnestly told me that it was 
absolutely impossible, with the force at hand, even to keep up with 
the work— that is, to keep it up in so far as it is up, within the stated 
distance of time in which it ought to be performed. That is, he can 
not even keep it up to the present standard. He said it was inevita- 
bly lapsing and falling farther and farther behind. He was very 
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eager and earnest in his desire to bring the work up to date and dis- 
charge it all promptly, but he said he could not do it. 

There is a man— Secretary Lane — who I think has worked himself 
onto a sick bed. He has overworked himself. He has simply broken 
himself down with work, and he is sick to-day as the result of over- 
work. He encroached on his hours of rest and sleep before he left 
here. He told me that he was working harder than he had ever 
worked before in his life. He has evidently kept that up to the point 
of exhaustion; but he can not require or compel the employees to 
do the same thing, nor would it be advisable. While he did not re- 

?[uest of me to introduce a bill or an amendment at that time— in 
act, I did not have the honor of being the chairman of the Public 
Lands Committee at that time, I was simply a member, and he was 
talking to me about it- — -he indicated very plainly that when he came 
back from his trip he intended to take some measures to try to pro- 
cure more help. He said he simply must have it or the work would 
suffer. 

I look at this matter in a practical way, a good deal like this: 
Mr. Lane and Mr. Tollman have been put in these positions, and 
they are there; they are on the jobs. They know better than any- 
body else or any of us, what is necessary, if they are straightforward 
and honorable men, which, of course, we all deem them to be. If 
they are willfully asking here for something that is not proper and 

i'ust, then they are not the kind of men we think they are, not the 
;ind of men the President thought they were when he appointed 
them. They would be jobbers and grafters. Of course, nobody 
entertains any such thought as that. If they are competent men, 
and understand their jobs, and if they are honorable men and the 
kind of men President Wilson thought they were when he appointed 
them, correct in their intentions and integrity, and competent to 
handle these jobs and do the work, then, when they come to us and 
simply say that the public service must suffer unless something is 
done, it seems to me it ought to carry very grea credence and weight. 

Senator Perkins. I think we are in full accord with your recom- 
mendations. The only question is whether the item ought to come 
in here or not. 

Senator Mters. I recognize that that is the question. 

Senator Perkins. As the chairman has indicated, wo are in full 
sympathy with your recommendation. 

Senator Overman. We are in sympathy with it. The only ques- 
tion in our minds is as to whether or not this would properly come in 
a deficiency bill. 

Senator Myers. If the public service is suffering, is not that an 
emergency ? 

Senator Overman. But this is what is known as a deficiency bill. 
The department make estimates, and then, when the estimates fail to 
cover the necessary expenditures, they come to us for a deficiency 
appropriation. 

Senator Myers. This is an urgency deficiency bill. 

Senator Overman. You see, only three months of this fiscal year 
have elapsed. 

Senator Myers. Yes. 

Senator Overman. And we will pass the new legislative appropria- 
tion bill here, I hope, by February. 
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Senator Myers. But that can not take effect until the 1st of next 
July. 

Senator Overman. That is true. 

Senator Myers. This is for the balance of this year. 

Senator Overman. But if we appropriate in the next bill, they can 
anticipate. 

Senator Perkins. We could make the appropriation immediately 
available. 

Senator Overman. Yes. 

Senator Myers. You could make it immediately available, that is 
true. There is evidently going to be a deficiency in the performance 
of the public service, however, if they do not get some help .some- 
where. I speak about the matter earnestly because I have been 
brought into contact with these circumstances, and they have been 
impressed upon me so forcibly that I feel very great interest in the 
matter, and feel strongly its urgency. 

Senator Perkins. And you indorse it, too ? 

Senator Myers. Yes ; I very heartily indorse the proposition. I 
did that, of course, by offering the amendment. I should not have 
offered the amendment if I had not been forcibly impressed with the 
very great need of it. Speaking personally, from my experience with 
the Interior Department in a business way, I know as a matter of 
fact that it is very much behind with its work, and that fact gives 
rise to great complaint. 

Senator Overman. Senator, you said that the departments could 
not work their clerks overtime. The law allows them to work the 
clerks overtime when they are behind. 

Senator Myers. I should imagine it would be very difficult to force 
the clerks in great numbers to work overtime, even if they were 
paid for it. I do not know much about it, but I should not think 
it would be feasible to cause an army of clerks to come back at night. 
If it were done against their will, they probably would not accom- 
plish very much, anyway. I should think it would be a tremendous 
undertaking. The rules and regulations, as I understand, fix the 
office hours, and that is about all you can expect of them, I should 
judge, except in the case of the heads of departments. They can 
come back and work until midnight if they want to. I guess Mr. 
Jones and Mr. Tillman and Secretary Lane often do that. From 
what they tell me, they are not particular about their hours. But as 
for these clerks, I presume it would be a pretty hard job to force 
much work out of tliem after hours. 

I know there is very great disappointment and dissatisfaction all 
over the West about the delay in these matters. Poor men have 
contests over their homesteads, and it often takes two or three years 
to get them heard from. They can not understand it, and they 
simply deluge us with correspondence and letters asking why this is, 
and why this is not done, and please to go to the department to 
hurry up this matter, etc. I know that the department is very far 
behind, without any fault on the part of the department. While it 
would be an exception to the rule, of course, to do this — I concede 
that — it seems to me the exigency of the occasion is such that it 
would be worth while to make an exception to the rule. There must 
be exceptions to all rules in cases 01 very great necessity, and it 
seems to nv that this is a case where the supreme necessity that 
exists woul<! justify you in making an exception to the rule. 
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I do not want to talk too long about this matter. I think I have 
expressed in a nutshell — or perhaps not in a nutshell, either — my 
■views about the matter, what I know about it, and why I have 
offered the amendment. If I should talk for hours I probably could 
not make it any more forcible or add to it. That is my view of the 
matter, and that is where I stand. 

Now, I should like to have Senator Ashurst and Assistant Secre- 
tary Jones heard from. 

STATEMENT OF SENATOR HENRY F. ASHTJSST. 

ADDITIONAL CLERKS, GENERAL LAND OFFICE. 

Senator Ashurst. Mr. Chairman and honorable Senators, it 
would be impossible for me to say more in view of the very succinct 
statement made by Senator Myers. I do not speak on behalf of the 
department so much as I do on behalf of about 12 States. It is 
impossible to overemphasize or exaggerate the abuses that have 
obtained in years past in the Interior Department. I' mean no 
criticism upon the officials of the department; but we have not 
afforded them the necessary facilities to do the work demanded of 
them. At the present time thousands of homesteaders are held in 
abeyance. They are unable to borrow money to improve then- 
homesteads, they are unable to proceed to patent, because of the red 
tape and the "ping-ponging" of the matter backward and forward. 

If you will permit an illustration, a man makes a homestead entry. 
He is required, in order to get title to that little isolated tract of 
land, to run a gantlet more severe than if he were trying to prove a 
will bequeathing a billion dollars. The proof required is more severe 
and more strict than would be required in probating the will of ao 
extremely rich man. 

A man seeks to file a homestead entry. He is told that he may 
not file it until the Geological Survey sees whether there is any coal 
or iron or mineral in the land, and ne is "ping-ponged" for a year. 
Then he is told that he must wait until they ascertain if it may not 
be liable to be used for a reclamation project in the future, and he is 
"ping-ponged" another year, and so on down the line, until by the 
time he acquires his title his patience is exhausted and all the satis- 
faction that comes from acquiring a piece of public land is take* 
from him. 

In my judgment, unless these clerks can be afforded to the depart- 
ment, great delay and serious inconvenience will occur, and the 
resentment of thousands of homesteaders will arise because of the 
fact that a delay will occur which in my judgment might have been 
obviated. 

Senator Overman. Senator, if you will excuse me a minute, as this 
matter has come up, I wish to call Senator Myer's attention to it, and 
I should like to have it go in the record. I referred to the law as to 
working clerks overtime. Section 7 of the act of March 15, 1898, 
reads as follows: 

Hereafter it shall be the duty of the head of each executive department to require 

monthly reports to be made to him as to the condition of the public business in the 

several bureaus or offices of his Department at Washington; and in each case where 

such reports disclose that the public business is in arrears, the head of the department 
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in which such arreard exist shall require, iw provided herein, an extension of the hours 
of service of such clerko or employees as may be necessary to bring up such arrears of 
the public business. 

'. I just want to call attention to that, and I want to get it in the 
record. 

Senator Ashurst. Yes; certainly. As to working overtime, I 
trust the committee will pardon me for saying that if I were the head 
of a department and found a man working a clerk overtime I would 
discharge him. I would not permit such a thing, for this reason: 
The man who gives to the Government 8 or 10 hours a day of honest, 
faithful service for $80 a month ought not to be required to work 
overtime. The poor stenographer who is bending over a desk, 
working 8 or 10 hours a day, for $80 a month, I would never think 
of asking to work overtime. I am sorry there is such a law. There 
ought not to be any such law. 

Senator Overman. Do you not suppose a good many of them 
would be willing to do that when they get extra pay for it? 

Senator Ashurst. I am not in favor of any law that allows the 
Government of the United States to accept bounties. This is a 
great Government and a rich Government. 

Senator Bryan What bounty is it, if they pay for it? 

Senator Ashurst. The bounty is this: It ia contrary to public 
policy to overwork men. It is contrary to public policy to require 
overtime work in any department of life. 

That is all I have to say on the subject. 

Senator Overman. I was satisfied that the Secretary did not know 
of that law, and I wanted to put it in the record so that he could 
know of it. The Assistant Secretary is here, and the reason I call 
attention to it is because I want the head of the department coming 
in now to know that there is such a law. As to the policy, that is 
another thing. 

Senator Ashurst. Yes; the policy is another thing. I earnestly 
hope no department of the Government will start up the policy of 
overworking its employees and working them overtime. It ought 
not to be done. 

In conclusion I will simply say that I have no personal interest 
whatever in the matter, but I hope the honorable committee may 
see fit to incorporate this small appropriation in the bill. It is 
$10,000. That is a large sum, it is true. But, my dear Senators, 
you will not only facilitate the work of the Department of the Inte- 
rior, but over and above and beyond that you wdl facilitate thousands 
of people who are trying to get next to the soil, thousands of people 
who are trying to build up homes, thousands of people who are try- 
ing to convert the desert and the mountain and the glen into places 
where there may be happy homes, and where there may be truck 
farming and gardening and fields of waving grain. You will facili- 
tate thousands of people and assist them in doing what they are 
trying to do — to make good citizens of themselves, producers instead 
01 consumers — in order that they may turn into the general market 
garden truck and grain, and thereby lower the cost of living By 
the way, in my judgment that is one of the true ways to decrease the 
cost of living — to increase the production of food products. 

Senator Overman. I should like to hear you on this subject, Sena- 
tor: The legislative appropriation bill took effect on the 1st of July. 
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The department estimated for 504 clerks, and we gave them 503. 
Only about three months of the time has gone by. There may be a 
deficiency at the end of this fiscal year, which then we could put on. 
We do not know about that now. But a deficiency has not arisen 
up to this time. That is the point with us. This is a deficiency bill. 

Senator Ashurst. It seems to me that this is the appropriate bill 
for it if this is the deficiency bill, because here is a deficiency. 

Senator Overman. There is a deficiency in money appropriated 
where they have not had enough money for carrying out their work 
for the year. 

Senator Ashurst. It seems to me this is the exact situation, then, 
because they have not enough money to pay the clerks to do this 
work. Here is a deficiency created. They need 10 stenographers. 
I was down there the other day, and I met Judge Proudfit. I do not 
know that I ought to mention a personal conversation, but he is a 
very capable man, who has been in the department 20 years. Opin- 
ions are ready; the law examiners have made up their minds, and 
they know how they are going to decide these matters, but they 
simply lack the stenographers to do the work. 

I have no more to say. I feel that I am trespassing in taking so 
much time. 

Senator Overman. No; we are glad to hear you, Senator. 

Senator Ashurst. That is about all I have to say. I earnestly 
hope that this item may be put on the proper bill, and it seems to 
me this is the proper bill. 

Senator Perkins. Was this request presented to the House of 
Representatives t 

Senator Ashurst. I did not present any request to the House of 
Representatives, my dear Senator. 

Senator Overman. Oh, yes; it was presented. 

Senator Myers. It was presented and turned down; that is true; 
but. I think tho House turns down a great many things. 

Senator Ashurst. I havo no right to apeak of the House, because 
it is a coordinate branch of the Government; but tho mere declination 
to pay out public money is not statesmanship. It is not statesman- 
ship simply to close your fist and say: "I will not pay out public 
money." If we pay out a million dollars of public money — aye, sirs, 
if we pay out a billion dollars of public money — honestly, fairly, and 
in good faith, and thereby accelerate tho true interests of this country, 
in my judgment we aro just as much statesmen as if we sit hero and 
cripple tho public service by not paying out enough. 

Senator Overman. Senator, you must consider that this is the 
Department of the Interior. Suppose the Navy Department and 
the War Department and the Department of Labor and others 
should come up here and say, "We need more clerks," as they do 
every time they come before us, we would have, really, to make a 
legislative appropriation bill. It is a question whether or not we 
can include the item in this bill — not as to the merits of the matter; 
I agree with you as to the merits of it. You have made a very 
forceful presentation of that phase of the matter. 

Senator Ashurst. Senator, we are wasting $1,000,000 every day; 
every time the sun goes down we have wasted a million dollars, 
because we have not taken hold of these great things, and have not 
given enough money to the administrators of the law to carry out 
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the purposes of the Federal Government. We waste a million dollars 
a day. 

Senator Overman. How, I should like to know ? 

Senator Ashubst. In indirection; in "ping-ponging"; in red tape. 
If we went at it directly, as the board of directors of a great railroad 
company would do, we would prevent this waste. 

Senator Overman . Would they not have the red tape just the same! 

Senator Ashurst. I do not think so. It is not our fault. It is 
the fault of the system that has grown up. 

Senator Overman. It is a question of the system up there, prob- 
ably, but we can not go back of that. That must be governed by 
the Secretary of the Interior and his rules and regulations. 

Senator Ashurst. If you will permit me to suggest it, it is red tape 
when we say, "This is a deficiency appropriation bill. You are ask- 
ing for an appropriation, but it can not go on this bill because tech- 
nically it belongs on another bill." 

Senator Overman. The "ping-ponging" is up there. 

Senator Ashurst. I thank the committee for its couitesy. I have 
nothing more to say. 

Senator Overman. We are very much obliged. We are glad to 
hear about these things. 

Senator Ashurst. Let me say just one word further. The new 
homestead law has occasioned a great many of these extra employees. 
There has already passed the Senate, and there will pass the House, 
a bill which provides that in the future, in lieu of residence, expendi- 
ture of money shall be accepted as proof of homestead. That will 
occasion an enormous amount of labor. Thousands of fallow acres, 
thousands of acres of desert, will come under reclamation and become 
places where there will grow fruits and all that sort of thing. That 
alone will occasion the employment of some extra clerks, in my 
judgment. 

I thank you. 

Senator Myers. Mr. Chairman, I should like to have Assistant 
Secretary Jones, the Acting Secretary of the Interior, heard now. 

Senator Overman. Yes; we shall be very glad to hear him. 

STATEMENT OF A. A. JONES, FIRST- ASSISTANT SECRETARY 
OF THE INTERIOR. 

Mr. Jones. Mr. Chairman, the matter which has been referred to 
by the two Senators who have spoken is one of importance. As 
stated by them, it is just a question as to whether or not the business 
in theGeneral Land Office shall be kept up todate. That is the ques- 
tion that confronts the committee. It can not be done without 
additional help. 

I do not believe this provision in the act of 1898 about working 
overtime should be made applicable to that situation. I am sure 
the committee would be surprised if it really knew the number of 
employees who actually work overtime now. In other words, in the 
department we really do not consider any specific hour for adjourn- 
ment; and a more conscientious lot of employees I never saw any- 
where. 

The question of hours doeB not govern. It is simply a question of 
ability to do the work; but there is a limit to human endurance. In 
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my own office tho people around there with whom I am in daily con- 
tact do not hesitate to remain until 6 or 7 o'clock in the evening, to 
come back at night, and to work on Sundays — anything to help along. 
The spirit of endeavor there is something remarkable, but there is 
not a sufficient number of them to do the work. 

In the Land Office the work is behind for just the reason stated by 
the Senators. With the number of employees there, it is an impos- 
sibility to keep up the work. You can readily see that if the work 
gets behind it increases, because daily letters are coming in making 
inquiry. People want to know about the cases that are pending in 
the General Land Office, and it is necessary to detail some one to look 
up the matter and give the necessary information; whereas if the 
work were kept up there would not be a necessity for writing these 
letters, which, by the way, are numerous. It is not a question of one 
or a dozen or a hundred letters, but they run up into the thousands. 
They are coming along every day, making inquiry about these cases 
whenever there is delay, and it is necessary to give them the infor- 
mation for which they ask. The Government owes it to them to 
keep them informed about these matters which are of such vital 
interest to them. 

These few clerks in the Land Office, I am sure, would help the 
department in a very great measure, and would enable it to give 
more satisfactory service to the people whose all is involved in these 
proceedings. I hope the committee will see its way clear to grant 
them. 

Senator Owen. How long qould you want these clerks ? 

Mr. Jones. The commissioner estimates that he will want them for 
the remainder of the year. Of course when we come to the general 
appropriation bill for next year he will expect to ask for the addi- 
tional number. It is necessary to have them as a permanent addition 
to the force. He wants them provided for now for the remainder of 
the year. It is my judgment that it is very important that we should 
have them. 

Senator Overman. Who is the Commissioner of the General Land 
Office now? 

Mr. Jones. Mr. Tollman. 

Senator Pebkins. Of Nevada. 

Senator Overman. Who was his predecessor — Mr. Dennett i 

Mr. Jones. Yes; Fred Dennett. Mr. Tallman is one of the most 
conscientious, thoroughgoing, and hard working men with whom I 
have come in contact. So far as his peronal effort is concerned, I 
have been somewhat apprehensive as to whether he would be able to 
stand the strain which he has been imposing upon himself. 

PROPOSED BOARD OP REVIEW. 

That is the situation as to the Land Office. From the Land Office 
appeals are taken to the Secretary of the Interior. We have there, in 
connection with the Secretary of the Interior, an Assistant Attorney 
General. Under him are a number of attorneys; about 21 altogether. 
Not an addition has been made to that force since 1891. Since that 
time the work of the Secretary's office, which necessarily comes through 
the Assistant Attorney General's office, has just about doubled. I had 
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prepared for the Committee on Appropriations in the House a tabu- 
lated statement of the increase of the work for the last five years. 

Senator Overman. Yes; we have that statement. 

Mr. Jones. I suppose you have it here. A mere glance at it will 
show the increase of the work which goes through the Assistant 
Attorney General's office. 

Senator Bryan. You might file that with the clerk. 

Senator Overman. It is printed in the House hearings. 

Mr. Jones. Yes; it is printed in the House record. It is absolutely 
necessary that that force shall be increased. The cases coming on 
appeal from the Land Office alone amount to about 300, or some- 
thing more, a month. They arc decisions involving not entirely the 
homesteader. It is true a great many of them simply involve home- 
stead claims. Those homestead claims as to money value, as we 
view it, are in many cases small, but to the homesteader himself they 
mean very much. Those cases run from the ordinary homestead 
case to cases involving many millions of dollars. Recently there was 
on hearing before me a case where the property was estimated to be 
worth anywhere from twenty-five to one hundred million dollars. In 
another case the parties on both sides conceded the property was 
worth at least $5,000,000. 

Cases of great magnitude are arising every month, and almost 
every day. I think the law department of thir office of the Secretary 
of the Interior is the greatest judicial tribunal in the world, so far as 
property values are concerned. The questions which arise are of 
great variety, and often quite complex. There needs to be a deliber- 
ation in connection with the adjudication of this great number of 
cases which has not been given to them heretofore. They have not 
received the deliberate consideration which their importance demands. 

In discussing this matter with Secretary Lane before he went West, 
we thought it advisable that there should be organized within the 
Assistant Attorney General's office a board of review of men who 
would be of such character and of such ability that their judgment 
would be as nearly accurate as could be obtained. 1 found, after the 
matter had been discussed between the secretary and myself and 
others around the department, that the thought was not an original 
one; that the same idea has occurred to Secretary Fisher. In his 
recommendations he thought that a board of review consisting of 
three good lawyers was necessary. The salaries paid the lawyers 
there is inadequate for the service they perform. They try to get the 
work out; they are pressing it just as hard as they can; they are 
working under pressure. No one can come in touch with the Assist- 
ant Attorney General's office there without feeling that the men are 
working under a strain. They arc working under pressure. They 
are trying to keep up the work of the office. Each one of them is 
doing his utmost, but he is simply unable to do it. The office is 
behind now over 2,000 cases on appeal from the General Land Office. 
They are coming in, as I say, at the rate of more than 300 a month, 
and the office is not able to grind out 300 a month. It is doing all 
that it can, but the task is simply an impossible one. 

The work which has been added to that department has come 
through the Indian Bureau to a considerable extent. Congress has 
been putting upon the Interior Department the management of the 
property of individual Indians. It is estimated that the property 
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value handled for the Indians now is something over $900,000,000. 
Of course the Secretary's office must supervise all those transactions. 
There come through the office, for action and decision, the heirships 
of the Indians. They all come to my desk, or did while the Secretary 
was here. I have transferred that work now to Mr. Laylin. I had 
to do it during Mr. Lane'B absence; but those matters come to me 
for signature in the ordinary course of the business of the office. All 
these decisions come to me for my signature. In the nature of things 
I must know in a general way what they are, and especially when I 
feel that the Assistant Attorney General's office is so crowded that 
it has not given to those matters the careful consideration which they 
deserve. If we had this board of law review I think the First Assist- 
ant Secretary would be justified in simply signing the decisions passed 
over to him by the board of law review, and it would not take up so 
much of his time. That would give him a greater opportunity to 
assist the Secretary in matters which are of broader scope. 

Senator Perkins. How many assistant attorneys have you at this 
time in the office of the Assistant Attorney General? 

Mr. Jones. There are 21, Senator; but there were 21 in 1891, and 
the force has not been increased since that time. In 1891 the 21 
assistant attorneys devoted practically all their time to the considera- 
tion of these appeal cases. Now only about half of them are able to 
work upon that class of business, and the others are required to devote 
their time to Indian affairs and other matters. 

Then there is the matter of questions of legislation which are referred 
to the department. In the last special session of Congress over 1 ,200 
bills were referred to the Interior Department for report. That 
means something. It means that the department must gather all the 
information obtainable in regard to those matters, and the opinion 
of the department is called for upon questions of policy to a very 
great extent, and these things must be worked out. 

I believe it will be conceded that at this particular time there faces 
the Department of the Interior the solution of problems such as have 
not confronted it for generations. Conservation has been at work for 
the last 10 or 15 years. The resources of the West have been with- 
held from development in the old way. The Territory of Alaska has 
been practically withdrawn from settlement or development, awaiting 
some defined plan for the development of that section of the country. 
The oil lands, the phosphate lands, have been withdrawn ; the timber- 
lands in large measure have been withdrawn. Some plan for han- 
dling these great resources must now be worked out, and in a large 
measure it devolves upon the Department of the Interior to do it. 
The administration, so far as it is concerned, must necessarily look 
to the Interior Department to work out these great problems. The 
Secretary himself needs assistance along that line. If the Attorney 
General's office could bo reenforced, it would relieve the First Assistant 
Secretary, so that he could devote more of his time to those things and 
to other matters of a broad general nature, which up to the present 
time, so as far as this administration is concerned, have devolved upon 
the Secretary himself. 

Senator Overman. Mr. Secretary, you have made a very strong 
case on the merits of the question. The only matter for the com- 
mittee to decide is whether this is an urgent deficiency matter or not. 
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Mr. Jokes. If that is the only question, of course, I do not care to 
argue that technical point. It is tor the committee to decide. 

Senator Overman. You see, later on we shall have before us what 
b known as the legislative appropriation bill. All these questions 
can be considered by the committee upon the merits when that bill 
is before them. I think the department ought to be given additional 
help, but the question whether we can do it here or not is one which the 
committee will have to consider. You have made out a very strong 
case upon the merits; what you have said would be a splendid argu- 
ment before a committee -having the legislative appropriation bin in 
charge, and it is a strong argument for us in the way of giving us the 
information; but whether or not we can do what you ask here is 
something I can not pass upon. I am inclined to Believe that you 
ought to nave additional help. The only question is where we are 
going to end if we begin to include in this bill that which should 
nave been included in the legislative appropriation bill. 

Mr. Jones. Mr. Chairman, I do hope you will give us at least some 
relief along this line. I feel confident that the matter could not have 
been presented to the committee when it was in its regular session at 
the last Congress. I know that this accumulation of work was going 
on at an increasing rate under the last administration. If it had 
been presented to the committee in its real light, I feel quite certain 
that relief would have been granted. I do not want to go on for the 
next 10 months without getting any assistance. 

The business in the Assistant Attorney General's office is behind at 
least a year, and to permit that to continue will be a very great 
hardship upon the people in the western part of the country. There 
are various matters to be dealt with. Just recently we considered a 
matter down in the State of Louisiana involving the oil fields around 
Verret Lake. There is a very grave question as to whether those oil 
lands belong to the Government or to the State of Louisiana. It is 
a matter which demands attention. The oil is being taken out there 
now at the rate of thousands of barrels a day, and it is impossible for 
us to give to these matters the attention which they deserve. 

If you can not give us what we want, and if it is a matter of dollars 
that is to be considered here, I can only say that any money you 
can give to us will be put to a good use. If you do not want to give 
the amount for which we ask, give us any amount. We can use it to 
advantage. But we do want some help, and we would like to get 
this board of law review there, so as to relieve the situation and do 
what we think is an absolute e^ential to the welfare of the Govern- 
ment and the people who do business with it. 

Senator Overman. We are very much obliged to you, Mr. Secre- 
tary. 

STATEMENT OF SENATOE FRANK B. BBANDEGEE. 



Senator Brandeqee. Mr. Chairman, I will not take more than a 
minute. I have introduced and had referred to this committee a pro- 
posed amendment, the substantial part of which reads as follows ■ 

Senator Overman. This is what you had before the Judiciary Com- 
mittee! 
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Senator Brandeoee. Yes, sir. [Reading:] 

That the accounting officers of the Treasury are hereby authorized to allow in the 
accounts of the United States marshal for the district of Connecticut amounts paid by 
him from the appropriation "Pay of bailiffs," etc. — 

of a total amount of practically $1,000. 

I shall be exceedingly brief and put what I have to say in a subnut- 
shell, bo to speak. The amendment has been unanimously reported 
to the Senate by the Judiciary Committee of the Senate, and has been 
passed by the Senate as a separate bill. 

Senator Overman. That will make it in order, Senator. I think 
there will be no trouble about it. 

Senator Brandeg.ee. Of course it is in order, and it is in the nature 
of a deficiency, because the money was taken out of the appropriation. 
It is simply validating an account. 

Senator Overman. I understand it. 

Senator Brandeoee. I think you were on the subcommittee. 

Senator Overman. Yes: that is all right. 

Senator Brandeoee. I happened to be in town, and by great good 
luck I got over here in time to hear the learned arguments of my two 
distinguished colleagues. 

Senator Overman. It is unquestionably a deficiency and has been 
recommended by the Judiciary Committee. I know ail about it. 

Senator Brandeoee. Yes. 

FTTKTHEB STATEMENT OF FEEDEEIC NEWBTJRGH, CHIEF OF 
TEE DIVISION OF ACCOUNTS, GENERAL LAND OFFICE. 

ADDITIONAL CLERKS, GENERAL LAND OFFICE. 

Mr. Newburoh. Mr. Chairman, I do not wish to amplify the state- 
ments made by the Senator from Montana and the Senator from Ari- 
zona. As I understand, the committee is thoroughly in accord with 
the merits of the matter and the necessity for this appropriation 
but is hesitating on account of the question as to whether this is a 
proper item for the deficiency bill. 

In that connection I wish to say that there is in the Treasury an 
unexpended balance of $7,480.88 of the appropriation to which I 
alluded yesterday. 

Senator Overman. Have you drawn an amendment allowing the 
use of the unexpended balance ? 

Mr. Newburoh. That is what I was going to suggest. I have 
not drawn an amendment, but I have just suggested as a last resort 
that if the committee did not see fit to grant the appropriation, 
there might be an amendment put in the deficiency bill permitting 
the use of this unexpended balance for the purposes set forth in the 
original estimate. 

Senator Overman. You mean for the clerks in the Land Office t 

Mr. Newburoh. Yes, sir; for the rest of this year. 

Senator Overman. What position do you occupy there 1 

Mr. Newburoh. I am chief of the Accounts Division. 

Senator Overman. You were there under the last administration, 
were you not? 

Mr. Newburoh. I was there under both administrations. I am 
in the civil service. 
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Senator Overman. Were you before the committee before? 

Mr. Newburgh. I have been before the committee simply in on 
advisory capacity, you might say; that is, to state the facte. 

Senator Overman. Did you make estimates for these clerks before? 

Mr. Newburgh. No, sir. There were no estimates made for them, 
in the regular estimates. 

Senator Overman. Why did you not do so ? 

Mr. Newburgh. Because I merely discharged ministerial duties, 
you might say. 

Senator Overman, t understand that. Was it considered under 
the last administration that these clerks were needed 1 

Mr. Newburgh. I am not prepared to say exactly what considera- 
tion was given to the matter. I do know, however, as has been said 
by both the Senator from Montana and the Senator from Arizona, 
that it was largely a guess as to whether or not these people would be 
needed. I do not know whether or not there were any promises 
made that if this additional amount was granted at that time that 
it would not be asked for again. There might have been some prom- 
ises made; I do not know. 

Senator Overman. It seems that we gave you $75,000 more than 
you needed before, because there is an unexpended balance. 

Mr. Newburgh. There are a great many appropriations to be 
taken into consideration there. Under the appropriation for pro- 
tecting the public lands, as it is known by the Treasury Department, 
there was an allotment made for employees in the General Land 
Office; and possibly that is what you refer to. 

As to making the unexpended balance available, I want to explain 
that the Treasury Department took two appropriations and included 
them in one in the digest of Treasury appropriations. Ono was an 
appropriation of $21,700 for 24 clerks, which was left out. The 
wording of it was, "To temporarily employ additional clerks," etc., 
without specifying their duties. Another appropriation was made 
for the temporary employment of clerks for the purpose of bringing 
up arrears of work upon returns of surveys. Those were two differ- 
ent classes of work, one being limited to a certain class of work, while 
the other was not. But in the Treasury Department both were desig- 
nated under one head as one appropriation, "Temporary clerks, 
General Land Office." The balance to which I have referred takes 
both appropriations and does not separate them. 

Senator Overman. The point I made was that the committee was 
very liberal to you if you have had $75,000 more than you needed. 

Mr. Newburgh. $7,500, Senator. 

Senator Overman. Oh, was it $7,500? 

Mr. Newburgh. Yes; but that was due to the fact that the appro- 
priation did not become available July 1. 

Senator Overman. Will you prepare an amendment and send it 
down to us for these temporary clerks for that unexpended balance ? 

Mr. Newburgh. Yes, sir. 

Senator Overman. Let us have it, and we will consider it. 

Mr. Newbuboh. I will leave it with Senator Myers. 

Senator Myers. Yes; I shall be glad to have you do that. 
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STATEMENT OF JAMES C. K'BEYNOLDS, ATTORNEY GENERAL 
OF THE UNITED STATES. 

Mr. Blackburn Esterline, special assistant attorney, and Mr. Onn 
J. Field, chief clerk, Department of Justice, appeared. 

THE COMMERCE COURT. 

Attorney General McReynolds. Mr. Chairman, before taking up 
other matters, it may r.ot be out of place for me to say a word about 
the Commerce Court provision in the bill. 

Senator Overman. We have a special hearing on that subject 
to-morrow. We should like to have you come down then, if you will. 

Attorney General McReynolds. I shall be very glad to tfo so. 

Senator Overman. Still, we will hear you now, if you prefer. 

Attorney General McReynolds. I have prepared a memorandum 
with certain suggestions about some changes in case the court is 
actually abolished, in order to distribute the jurisdiction, and to 
provide for the situation that will ensue. 

Senator Overman. That is very important, 

Attorney General McReynolds. There seems to be two or three 
things that ought to be done. I will either come up to-morrow or 
send up for you a memorandum I have on the subject. 

Senator Overman. We will hear you to-day if you prefer. 

Attorney General McReynolds. 1 do not know that I care to go 
into the matter further. The memorandum will give you what I 
wanted to say about the additions to the bill. It was gotten up so 
as to give you the least trouble in amending the bill, provided you 
approve the suggestions. 

Senator Overman. In other words, if we follow the House you 
want some amendments made in order to transfer the jurisdiction ? 

Attorney General McReynolds. Yes. 

Senator Perkins. What action has been taken by the Judiciary 
Committee 3 

Senator Overman. The Judiciary Committee has not acted. The 
House has abolished the court, the judges, and everything else. 

Attorney General McReynolds. Personally, I think it is a bad 
thing to abolish the court. 

Senator Overman. If we could get rid of the judges I think per- 
haps the court would stand. 

Attorney General McReynolds. Yes; but when you undertake to 
get rid of the judges I think you are getting into a pretty serious 
situation. I really think the precedent that would be established 
would be a much more serious matter than the good that would be 
accomplished. 

Senator Overman. Thomas Jefferson removed about 15 judges, 
did he not ? 

Attorney General McReynolds. They had never qualified, if I 
remember correctly. Their commissions were held up about a year, 
and they never actually got into office. But here you are under- 
taking to legislate out some men who have been put in office, who 
have given up all their other work, and who have been circuit judges 
for two or three years. It seems to me that even if it were consti- 
tutional it would be an exceedingly questionable thing to do. 
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Senator Pebkins. We got rid of one of them — Judge Archbald. 

Attorney General McRetnolds. Yes; but that was done in a way 
that was provided. Of course I have no brief for those judges. I 
think the court was in some respects badly constituted; but I am 
looking beyond. We are having a pretty tough time in getting the 
sort of people we want to go on the bench at all in these days! I 
have been very painfully aware of that fact in the last six months, 
ever since I have been trying to find some judges. 

Senator Perkins. I think you did very well for California, though. 

Attorney General McRetnolds. I am very glad to hear you say 
so, Senator. It is not so troublesome when you get out of New 
England and New York, but it is difficult up there. For instance, 
the trial judge in Connecticut receives a larger salary than a United 
States circuit judge, and the State court is where we naturally look 
for judges for the Federal court. I have been trying my best up 
there, for weeks and weeks, to find a man that seemed to me to be 
altogether satisfactory for the district judge, and I have been turning 
down one after another until it is rather painful. 

I find I have here the very memorandum I referred to, Senator. 

Senator Overman. That is in regard to the Commerce Court! 

Attorney General McRetnolds. Yes; in regard to the Commerce 
Court. 

Senator Overman. I wish you would hand it to the stenographer, 
and he will incorporate it in the hearings. 

(The matter referred to is as follows:) 

[Utmorandum ra Commerce Court provisions.— II. R. 78M.) 

I. The abolition of the court is effective December 31, 1913, but the abolition of 
the judgeships ia effective immediately. This could be remedied by the following 
snena meats: 

Page 21, line 16, after "abolished" insert "effective December 31, 1313." 
Page 22, line 2, after "repealed" insert "effective December 31, 1913." 

II. No provision is made for cases under advisement, which are excepted (p. 24, 
line 25), They should be transferred. 

This could be accomplished by the following amendment: 
Page 24, line 25, strike out "except" and insert "including." 

III. There should be sime provision for jurisdiction to enforce existing decrees, 
especially mandatory injunctions (the Union Stock Yards case and the Stony Fork 
Car Distribution case). And incidentally the records, judgments, etc., now on file 
in the office of the clerk of the Commerce Court, should be transferred in the same 
way as the papers in the pending cases. 

This could be accomplished by the following amendment: 

Page 25. line 2, after "-cree" insert "and all cases wherein injunctions or other 
orders or decrees, mandatory or otherwise, have been directed or entered prior to the 
Abolition of the said court shall be transferred forthwith to said district courts, which 
shall have jurisdiction to proceed therewith and to enforce said injunctions, orders, 
or decrees." 

IV. The admin intra t ive books, dockets, and all papers not belonging to any par- 
ticular case should be lodged in the Department of Justice. 

This could be accomplished by the following amendment : 
Page 25. line 17, after "courts" insert: 

"All administrative books, dockets, and all papers of the Commerce Court not 
transferred as part of the record of any particular case shall be lodged in the Depart- 

Attomey General McRetnolds. Let me see if I want to add any- 
thing to this: 

The abolition of the court is effective December 31, 1913, but the abolition of the 
juilci'.-liijm in tffottive immediately. 
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If you will look at the place where the judges are abolished, you 
will see what is meant by that. 
Senator Overman (reading): 

The five additional circuit judgeship* provided tor by the act of Congress approved 
June eighteenth, nineteen hundred and ten, and by chapter nine of the act entitled 
"An act to codify, revise, and amend the lawa relating to the judiciary," approved 
March third, nineteen hundred and eleven, are hereby abolished, and the authority 
in said acta of Congress for the President, by and with the advice and consent of the 
Senate, to appoint five additional circuit judges is hereby repealed, and the number 
of circuit judges is hereby reduced to twenty-nine. 

Yes; that would affect it at once. 

Attorney General McReynolds. That would get us into trouble, 
you see. It is suggested on page 21 of the House text, line 16, after 
'abolished," to insert "effective December 31, 1913," if this general 
policy is to be accepted. Also, on page 22, line 2, after "repealed," 
insert "effective December 31, 1913." 

Senator Bryan. This print does not correspond to the one you 
refer to. 

Senator Overman. No; we will have that fixed, though. We can 
get the House print. It makes no difference about the line. We 
will fix that all right. 

Attorney General McReynolds. No provision is made for cases 
under advisement, which are excepted in tha bill. They should be 
transferred. This could be accomplished by the following amend- 
ment: 

Page 24, line 25, strike out "except" and insert "including." 

Then there should be some provision for jurisdiction to enforce 
existing decrees, especially mandatory injunctions, such as in the 
Union Stockyards case and the Stony Fork Car Distribution case. 
Incidentally, the records, judgments, etc., now on file in the office 
of the clerk of the Commerce Court should be transferred in the 
same way as the papers in the pending cases. This could be accom- 
plished by the following amendment: 

Page 25, line 2, after "decree," insert: 

And all cases wherein injunctions or other orders or decrees, mandatory or otherwise, 
have been directed or entered prior to the abolition of the said court shall be transferred 
forthwith to said district courts, which shall have jurisdiction to proceed therewith 
and to enforce said injunctions, orders, or decrees. 

Senator Bbyan. Before you take up the next matter, have you a 
statement to submit upon the question of whether or not the court 
should be abolished ? 

Attorney General McReynolds. No; I have not prepared any- 
thing as to that, Senator. I did not know whether or not you cared to 
have me give you my views on that point. 

Senator Perkins. I think the committee wants your opinion on 
that subject. 

Senator Bryan. I understand that the Attorney General's opinion 
is that it would be a bad move; but I thought perhaps he had some 
statement prepared covering the matter. 

Attorney General McReynolds. No; I have not, because I did not 
know that the committee would wish it. 

Senator Perkins. As far as my vote is concerned, it would be cast 
in the direction of the recommendation of the Attorney General. 

Senator Bryan. In view of that, I think the Attorney General 
ought to give us a statement of his views. 
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Attorney General McReynolds. I am opposed to the abolition of 
the Commerce Court, Senator. I do think, however, that the court 
ought to be given some additional work. If the railroads are to be 
allowed to pick out jurisdictions all over the country where they can 
bring these suits in opposition to the rulings of the Interstate Com- 
merce Commission, it will create a degree of confusion, uncertainty, 



and difficulty that it will be very troublesome to meet. 

In the first place, different judges have different temp 
these things. The people who manage these suits soon find out 



where the judge is with the temper that they want to reach; and these 
provisions about assembling a court of three would make a very 
troublesome situation. It is difficult to get at, and it is difficult for 
the Government to defend the suits properlv. 

To send a man into any district where these cases may happen to 
be brought is expensive, and unsatisfactory. Many of the judges 
know nothing about the fundamental propositions that are involved. 
I think we get a very much better result by having a properly or- 

tanized and qualified court. I do not think this court has enough to 
o, but I do think it could be utilized. 

Senator Overman. Do you know how many cases they have now t 

Attorney General McReynolds. Very few; but the court could be 
very properly utilized, I think, to relieve the Supreme Court of a great 
many things. 

Senator Overman. You say "very few." I should like to know 
how many they have. 

Attorney General McReynolds. I think Mr. Esterline can tell you 
about that. 

Mr. Blackburn Ebterline. They have seven cases under advise- 
ment. 

Attorney General McReynolos. There has not been a new one 
brought for some time, has there, Mr. Esterline t 

Mr. Esterline. None since February. 

Attorney General McReynolds. But the court has been in an 
uncertain situation, you know, and nobody has known where to 
bring the suits. That is my general impression about it. I think 
the business could be more orderly taken care of here in Washington. 

Senator Overman. What do you think of the plan of having a 
different kind of court, which would be given jurisdiction of patent 
castes, to relieve the Supreme Court and also to have harmony in the 
decisions '( 

Attorney General McReynolds. I think very well, indeed, of it. 

Senator Overman. If we could abolish this court, could we not 
establish another court to take care of all patent cases and, if neces- 
sary, land cases ? 

Attorney General McReynolds. Appeals from the Panama strip, 
appeals from the Philippine Islands, appeals from Porto Rico, and 
a number of things could be properly thrown in there, I think, with 
very decided benefit to the country. 

Senator Overman. If we get rid of this court, it might be a good 
plan to establish one with different jurisdiction. Here are only seven 
cases that they have to attend to. There is no harmony at all in the 
decision of patent cases now, is there 1 

Attorney General McReynolds. Absolutely none; and they are a 
perfect stench. 
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Senator Overman. And they want a court of review here for the 
Land Office. I do not know but that they might attend to that work. 

Attorney General McReynolds. I think so. I think, myself, that 
the whole thing ought to be canvassed. 

Senator Overman. I wish you would think about it and see if you 
can not get up some substitute court. 

Attorney General McReynolds. I shall be very glad to do soj 
Senator. 

Senator Perkins. We can not verv well put it on the deficiency 
bill. . 

Senator Overman. Oh, no; I am just talking about legislation. 
We would not put in on any appropriation bill. 

Attorney General McReynolds. Of course the only feasible thing 
to do would be to let this court stay in existonce, possibly, until 
you could canvass the matter and draft a bill covering the whole 
situation. I think that it is more important not to abolish these 
judgeships than it is not to abolish the court. I mean, speaking 
from the larger standpoint, I think that is a verv dangerous question. 
I must confess I wish some of these judges had not heen appointed. 

Senator Perkins. You have the power to detail them to the cir- 
cuit courts i 

Attorney General McReynolds. Yes; they go back as circuit 
judges. For instance, we have a circuit court place vacant out at 
Chicago, and we have been very careful not to fill it until it is decided 
what is going to happen to this court. I do not want to fill it until 
that is determined. If one of the judges of the Commerce Court 
is to go back there, we will have four circuit judges, and that is 
enough, whereas if we fill this vacancy and he goes back we will 
then have five, which is too many. Therefore we have let it stay 
vacant. 

Senator Overman. Suppose we had a vacancy down in my State, 
where we only have two judges, I believe; could not one of these 
judges be assigned down there if we needed him! We do not want 
any of them; but still, under the law, could not that be done? 

Attorney General McReynolds. He could be assigned as long 
as the present arrangement exists. 

Senator Overman. He is not bound to be assigned from the 
district to which he is appointed ? 

Attorney General McReynolds. If this court is abolished, he will 
go back to the circuit to which he belongs. 

Senator Overman. That is what I understand. 

Attorney General McReynolds. If the court stays they can hold 
court for us all over the country, all the wav from California toNew 
York City. 

Senator Overman. That is what I understood. 

Senator Perkins. United States Circuit Judge Morrow has been 
down in Arizona, I think. 

Attorney General McReynolds. Yes; but that is in his circuit, 
you see, Senator; and these men can be assigned to any circuit. 

Senator Perkins. He also has jurisdiction ovpr the Hawaiian 
Islands, has he not ? 

Attorney General McReynolds. Yes; the circuit court of appeals 
out there lias jurisdiction over the Hawaiian Islands. 
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Senator Perkins. Judge Roes is a very able man. Do you 
know him personally ? 

Attorney General McReynolds. No: I "do not know him person- 
ally, but he is a very able man. Judge Morrow is 70 now, and I 
understand he is thinking of resigning. 

Senator Perkins. He told me he intended to resign. 

Attorney General McReynolds. They rarely resign nowadays 
unless they are incapacitated. 

ASSISTANT TO THE ATTORNEY OENERAL. 

Now, coming to this question of appropriations, in the first place 
I was very anxious to get a better salary for the Assistant to the 
Attorney General. He is the man who has direct charge of the 
trust litigation. We have dozens of those suits, and you know what 
they involve. They involve millions of dollars, and they must all 
be superintended from Washington. We can not pick up men around 
through the country who know about them; ami the position ought 
to carry a better salary than the man has heretofore been allowed. 

Senator Perkins. What is his present salary? 

Attorney General McReynolds. His salary now is $7,000. I asked 
that it be made $9,600. That is little enough for a man who has 
charge of suits involving a hundred million dollars. If he goes to 
sleep 15 minutes he may lose one of them. The House committee 
reported a salary of $9,000. That was stricken out, as I understand, 
on a point of order. 

I presume it is not feasible now, and therefore perhaps it will not 
do any good to talk about it, but all those assistants in my ollice 
ought to have better salaries. It has gotten to a point where it is 
nearly impossible for me to get the sort of people we need. 

Senator Overman. I appreciate that fact. There is only one 
trouble about it, and that is, this being a deficiency bill, whether we 
can go into matters which belong in the legislative appropriation bill. 

Attorney General McReynolds. That one increase might be made, 
in view of the fact that it was reported by the House committee, and 
it would help that much. It may be that nothing can be done about 
the others now. 

ADDITIONAL CLERKS, DEPARTMENT OF JUSTICE. 

I asked before the House committee for two additional clerks at 
$1,200 each. The department is badly in need of more stenographers, 
and these two clerkships were intended for this purpose. For 
instance, I employ a man to bring a suit out somewhere in the United 
States, one of these trust suits. He has to come down here, and he 
must be instructed, and he must be helped, and we have no stenog- 
raphers to do his work. Every stenographer we have is taken up. 
We ought to have at least a couple of additional stenographers. It 
would seem to be a reasonable request. I do not know why the 
committee of the House cut it out. If you could properly restore it, 
I should be very glad. It is needed, and badly needed. 
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RENT OF BUILDINGS. 

The next thing that I want to call your attention to is the item of 
$1,200 for miscellaneous contingent expenses. This is for the purpose 
of allowing the department to exchange its present office space in the 
Bond Office Building, consisting of nine rooms, for a house at No. 4 
Jackson Place, which can be had for a rental of $1,800. 

Senator Overman. Is that item of $1,200 for the house under 
''contingent expenses"! 

Attorney General McReynolds. That would be for furnishings, etc. 

Senator Overman (reading) : 

For miscellaneous expenditures, including telegraphing, fuel, lights, foreign postage, 
labor, repairs of buildings, care of grounds, books of reference, periodicals, type- 
writers and adding machines, and exchange of same, street-car tickets not exceeding 
f200, and other necessaries directly ordered by the Attorney General for the fiscal 
year nineteen hundred and fourteen. $1,200. 

Would that $1,200 allow you to rent this building? 

Attorney General McReynolds. It was intendedfor that. 

Senator Overman. It was intended for that purpose 3 

Attorney General McReynolds. When I get along a little further 
I will discusa that more in detail. I should like to get all the items 
before you first. 

The department is now renting Nos. 8 and 6 Jackson Place, and it 
would be a great convenience if we could have the adjoining building 
in place of the space located in the Bond Office Building. This matter 
was fully explained in the hearings before the House committee, and 
I do not know that I can add a great deal to that. Here are the 
facts about it: 

We have had for a long time what we call the Indian depredation 
claims. There was a special Assistant Attorney General put in 
charge of them. When I came here I looked into the situation, 
and I concluded that the proper thing to do was to put that work under 
the charge of the man who had general control of the Court of Claims 
work, and to take that Assistant Attorney General's place and utilize 
him for other purposes. Therefore I appointed Mr. Graham, who is 
looking after a thousand things down there for me, and I have 
turned over to the Assistant Attorney General in charge of the Court 
of Claims work this old Indian depredation work; but now he finds 
that such force as he has for the Indian depredation work is away 
over in the Bond Building on New York Avenue, and the rest of his 
force is at Nos. G and 8 Jackson Place. 

Senator Overman. Where is Jackson Place. 

Attorney General McReynolds. It is at Lafayette Square. 

Senator Perkins. Opposite the White House. 

Attorney General McReynolds. So he finds himself in that 
attitude. 

Senator Overman. As to this Indian depredation work, several 
years ago, and probablv last year, it was a question with the com- 
mittee whether we would not wipe out all of that. I think the fact 
that this negro was in charge of it had something to do with the 
matter; but it was proposed to wipe out the appropriation for 
Indian depredation work. They said they had but two cases on the 
docket, I think. 
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Attorney General McReynolds. Oh, no; there are hundreds of 
cases, but no new case can be brought for anything that happened 
since 1894, I think. I am trying to clear up the docket. 1 think we 
got rid of some hundreds of the cases recently; but I have put that 
work under the man who has control of the Court of Claims work, 
and he finds part of his force in the Bond Building and part of his 
force in the Jackson Place Building. I took the man who was Assist- 
ant Attorney General and brought him over to the main building so 
that I could utilize him there. 

In addition to that we have not any space to work in. We are 
working under conditions which are simply impossible. For instance, 
take the real estate department: We have titles literally to millions 
of dollars' worth of property running through there. We have three 
lawyers trying to work in one room. If I bring a man here to do 
some special work I have absolutely nowhere to put him, unless I can 
stick him around in a crack somewhere. You can not do law work in 
a room with other people. Everybody knows that. By renting this 
building, which we estimate would cost us about $2,000, the condi- 
tions would be greatly iiriproved. 

Senator Overman. What building is that i 

Attorney General McReynolds. It is next door to where the Court 
of Claims work is being done now, at No. 4 Jackson Place. The truth 
of the matter is that the very narrow limitation Congress has put on 
the ability to rent any more buildings here at all has given rise to a 
lot of confusion. For instance, take the force that is now trying to 
enforce the Mann Act: Actually, I had to move them over to Balti- 
more, and they are there now, because of the provision that we could 
not spend any money to rent an office building in Washington unless 
it was especially appropriated for. The result is that the headquarters 
of that office is in Baltimore. The absurdity of it all is very apparent. 
This is not very much, but it will help us. 

Senator Overman. It amounts to about $3,000? 

Attorney General McReynolds. No; it amounts to only $2,000, 
does it not % 

Senator Overman. It is $1,200 and $2,400, apparently. 

Senator Perkins. How much are you paying for the Bond Build- 
ing* You would surrender that, would you not) 

Attorney General McReynolds. We would surrender that and get 
this house for about $1,800; but it will cost something for the upkeep 
of the house that wo do not have to pay for the office building, and it 
will have to be furnished. 

Senator Overman. Is it not more than that? I understand that 
the item of carpets comes to $1,000, and that you need $1,200 for 
contingent expenses. 

Attorney General McReynolds. Yes; $2,200. Is that right? 

Mr. Orin J. Field. Yes; that is right. 

Attorney General McReynolds. Mr. Field tells me that the excess 
for the year will be $2,200, or, say, about $3,000. 

Senator Overman. The committee is disposed to give you a suffi- 
cient amount for rent, but I should like to know where it would be 
included. Mr. Chief Clerk, you see where the estimate provides for 
the salary of the Assistant to the Attorney General, and the two 
clerks ? 

Mr. Field. Yes, sir. 
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Senator Overman. Then it says: 

it of Justice for the Depart- 
Then you come down to "Contingent expenses, Department of 
Justice, Furniture and Repairs." 

Attorney General McReynolds. That is for this building. 

Senator Overman. That is for this building, is it? 

Mr. Field. Yes, air. You Bee, if we rent this building, there will 
be about six more rooms than we now have, and that is to furnish 
those extra rooms. The SI, 200 was for heat and light. 

Senator Overman. The $1,000 is for furnishings? 

Mr. Field. Yes, sir. 

Senator Overman. The next item of $1,200 is for fuel and lights, 
etc.? 

Mr. Field. That is for heat, light, and miscellaneous expenses. 

Senator Overman. That is $2,200, and the rent of the building is 
* 1.2001 

Mr. Field. There are two charwomen, also. 

Senator Overman. We will come to that item presently. 

Mr. Field. The item of $1,200 for rent is a separate item, Mr. 
Attorney General. You asked for that in order that we might have 
a rent fund out of which we could rent additional space if we should 
need it. 

Attorney General McReynolds. That is another thing, ia it? 

Mr. Field. Yes; it has nothing to do with this proposition. 

Senator Overman. So this item of $1,200 here for 'Rent of build- 
ings. Department of Justice," has nothing to do with what we are 
taBsinganout? 

Mr. Field. No, sir. 

Senator Overman. So the $2,200 is really the amount you want? 

Mr. Field. Plus the two charwomen at $480, which would be a 
total of $2,680. 

Senator Overman. I do not see that estimated for. 

Attorney General McReynolds. Is not that estimated for ? 

Mr. Field. Yes, sir. 

Senator Overmak. That is for the rent of this new building? 

Mr. Field. Yes, sir ; the two charwomen, $1 ,000 for furniture, and 
1 1,200 for heat and light, which has to do with the proposition to move 
into this new building. 

Senator Overman. And the $1,200 is for rent? 

Mr. Field. Yes, sir. 

Attorney General McReynolds. It is a possible contingent amount. 
It does seem to me that we ought to have a little bit of leeway, if I 
may call it such. 

Senator Perkins. That is a proper nautical term. 

Senator Overman. Will an emergency of this kind be likely to 
arise in the next six or eight months ? We are not acting now on a 
legislative appropriation bill. 

Attorney General McReynolds. I do not know about that; but if 
we can have this additional budding over there, with these things, we 
will have to get along with that. 

Senator Overman. Then when the legislative appropriation bill 
comes up, wo can give you this other fund, if necessary. 
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Attorney General McKbymolds. As I said to you a while ago, we 
are trying to have titles examined and real estate litigation taken care 
of by three lawyers sitting up in one room, and it can not be done. 

Senator Overman. Do you not provide for getting more space? 

Attorney General McReynolds. We get six more rooms. They 
would help us that much. 

CLERKS FOR SOLICITOR FOR DEPARTMENT OF LABOR. 

The Solicitor for the Department of Labor asks for a number of 
clerks. He asked for too many originally, and the House did not give 
him any at all, did they, Mr. Fieldl 

Mr. Field. No, sir; they did not. He has three clerks now who 
are detailed from the office of the Solicitor for the Department of 
Commerce. 

Attorney General McReynolds. Yes. He ought to have not more 
than three and not less than two. These clerks were detailed to him 
from the Department of Commerce. They are going to separate 
the work, you know. He ought to have about two clerks. He 
ought to have one clerk at $1,800 and one at $1,600, or possibly 
three altogether. 

Senator Overman. He wants a limousine and an ordinary auto- 
mobile, too, I believe ? 

Attorney General McReynolds. No ; this is the solicitor. There 
are no limits to our wants, you know, but I really think this man 
ought to have about two clerks. 

LAW LIBRARY, OFFICE OF SOLICITOR FOR DEPARTMENT OF LABOR. 

The House allowed the Solicitor for the Department of Labor $500 
for his law library, but that is not quite enough. 

Senator Overman. Where is the law library that was allowed to 
the Department of Commerce and Labor ? 

Attorney General McReynolds. They have moved, you know. 

Senator Overman. I know they have moved. They have a so- 
licitor there, too, have they? 

Attorney General McReynolds. Yes; they have a solicitor there, 
too. This man ought to have not exceeding a couple of thousand 
dollars for his law library. He wanted $5,000, but that is too much; 
but I do think he could put in a couple of thousand dollars' worth of 
books with good effect. 

RENT OF BUILDINGS. 

I have already spoken of this $1,200 for an additional rent fund 
for the department. I think it would be very desirable if we could 
have that, because we arc likely to need it at any time. This thing 
of moving over to Baltimore seems to me to be very bad. 

Senator Overman. What do you pay in Baltimore? 

Attorney General McReynolds. $3,600, as I understand. As I 
say, the man who is in charge of the Mann Act investigation had to 
establish his headquarters in Baltimore because we could not rent 
an office in Washington and there was no place here to put him. It 
is a pretty awkward arrangement. 
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Senator Overman. Oh, you ought to have the office here. 

Attorney General McRetnolds. We ought to have it here. As 
Mr. Field tells me, if we call in an outside counsel who has charge of 
a case, we have nowhere to put him. 

Senator Overman. How is the money expended for rent — under 
what item in the appropriation t 

Mr. Field. It is paid out of the fund for the prosecution and de- 
tection of crime. It is a general fund of $400,000 for investigation, 
including the "white-slave" act. It does not provide specifically for 
rent. 

Senator Overman. But you think that by construction of the act 
you have a right to rent quarters ? 

Mr. Field. Outside of the District of Columbia; yes, sir. 

Attorney General McRetnolds. There is a statute which pre- 
vented us from renting them in the District. 

Senator Overman. I do not see why you should rent quarters 
over there. Why can we not have some amendment put in to the 
effect that the fund now expended for rent in Baltimore for enforc- 
ing the Mann Act may be used for renting a building here? That, 
of course, would give you authority, notwithstanding the other act, 
if you want to come here. I do not know whether or not you can 
get a building here for $3,600. Rents are higher in Washington than 
anywhere else, especially where the Government wants to rent prop- 
erty. The Commerce Court pays $16,000 a year for one floor. That 
is one thing that put Congress against them. 

Attorney General McReynolds. They did everything that was 
foolish, apparently. 

Senator Overman. And their furniture is about the finest furni- 
ture on earth. The same is true of their curtains, etc. 

Attorney Genera) McRetnolds. I mention that to you merely to 
show that it seems to me the department ought to have some sort of 
a contingent fund of a few thousand dollars which the head of the 
department can use. You give him perhaps three or four hundred 
thousand dollars in other directions. I imagine it has been abused, 
and I quite understand why it has all grown up; but you see the 
difficulty. 

Senator Overman. I think the Department of Justice is worse pro- 
vided for than any other department of the Government so far as 
buildings are concerned. 

Attorney General McRetnolds. Yes; the accommodations are 
very bad. Mr. Field tells me that when Mr. Kellogg was here work- 
ing on the Standard Oil case he had to rent some rooms and pay for 
them himself. We could not give him anything. If I should bring 
a man in here to do a couple of months' work on some of these 
important cases to-day there would be no place to put him. 

Mr. Field. Everything is chock full. 

Attorney General McRetnolds. Mr. Gregory, for instance, has 
been here from Texas all the summer working on this New Haven 
Railroad matter, which is very complicated and very troublesome. 
There are lots of documents involved, and all that. He has had a 
little bit of a cubbyhole to work in. 

Mr. Field. It used to be a toilet room or bathroom, and we cleaned 
it out. 
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Attorney General McReynolds. Yes; it used to be a bathroom; 
yet, there is a man that we have to pay ten or twelve thousand dollars 
a year, and we bring him here and hamper him in that way. There is 
no room in there for a stenographer, is there i 

Mr. Field. No ; it is a little two-by-four room — literally, about six 
by eight. 

Senator Perkins. The Department of Justice ought to be better 
housed. 

Attorney General McReynolds. I really think we ought to have 
this. We ought to have a contingent fund of $25,000. 

Senator Bryan. If your department were relieved of the prohibi- 
tion against renting a building, is that all you would need f Then 
you would not need this appropriation of $1,200, would you ? 

Mr. Field. Wo would still need the money. 

Senator Bryan. But you would have it in your contingent fund, 
would you not 3 

Mr. Field. That contingent fund is so heavily drained at present 
that there would not be $1,200 to spare for rent. 

Senator Bryan. It would relieve you of some of the restrictions 
in this act. 

Attorney General McReynolds. Yes; that would help. 

Senator Overman. I think the House is opposed to allowing any 
more rentals. 

Senator Bryan. There is a great deal of opposition in the Senate. 
I have heard the statement made on the floor, in the discussion of 
these appropriation bills, that whenever a new building is put up, if 
we move a department into it, it does not lessen by $1 the amount 
paid for the old building out of which the department move-, a.-- some 
other use is found for it; and Senators can not understand it. 

Attorney General McReynolds. There is something in that; but 
just let me call your attention to this fact: I went into the Depart- 
ment of Justice io years ago, and I should say there is twice as much 
to do now as there wa* then ; is there not, Mr. Field ? You have been 
there right along. 

Mr. Field. Every bit of it, Mr. Attorney General. 

Attorney General McReynolds. There is twice as much, if not 
more. They tell me that in the district of New York in four years 
the amount of work has doubled, if not trebled; and so it goes with 
all the departments. 

Mr. Field. We have to rent about 10 more rooms every two or 
three years. 

Senator Overman. Could you rent a building for $3,600 here in 
Washington and transfer that bureau to Washington, and also give 
you more space ? 

Mr. Field. $3,600 would give in about 15 to 20 rooms, I suppose, 
in one of the office buildings. 

Senator Overman. How many rooms do you have in Baltimore ? 

Mr. Field. For the $3,600? I really do not know; I can not say 
offhand . 

Senator Overman. How would it do to authorize you to spend 
for rent of a building in Washington the $3,600 now being spent for 
rent in Baltimore ? 

Mr. Field. Whether or not it is any cheaper here than in Baltimore, 
I do not know. 
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Senator Overman. The question is whether or not you could 
get it. That is the question I am asking. If you could, we could 
fix a way to get it, if you want the bureau transferred here. 

Attorney General McReynolds. Of course it ought to be here. 

Senator Overman. The question is whether or not you could get 
a building. 

Attorney General McReynolds. It looks preposterous to have to 
go to Baltimore for the purpose. 

Mr. Field. Of course you do not mean that we could get a building 
for $3,600. All we could do would be to get space in some of the 
office buildings. 

Senator Overman. But the question is whether you could get as 
many rooms asvou need. 

Mr. Field. There is no trouble in getting space. Take the South- 
ern Building, where the Commerce Court is, and where we also have 
a number of rooms 

Senator Overman. They paid S 16,000 for the space they had there. 

Mr. Field. A lot of that was for making alterations in order to 
give them a court room. We can get rooms in the Southern Office 
Building for about $36 per month per room on an average. 

Senator Overman. That would onlv give you 10 rooms. 

Attorney General McReynolds. We certainly ought to have that 
building over on Jackson Place to exchange for the Bond Building 
space, and we certainly ought to have a fund of a few thousand 
dollars for contingencies. I do not know how you can manage it. 

Mr. Field. We may not necessarily have to rent $1,200 worth of 
space, but we merely want to have that fund from which rooms can 
be rented as we may need them from time to time. If we have special 
counsel here for a few weeks or months working on some case, we ought 
to have some place to put them, with their stenographers. 

Senator Overman. How much money are you now expending for 
rent, Mr. Field » 

Mr. Field. $32,200. 

Senator Overman. Could you not get a great big building for 
$32,000 that would hold all these branches and give you more space ? 

Mr. Field. We could probably get a building which would house 
all of our branches for somewhere in the neighborhood of $50,000, 
say, but that probably would include heat and light and elevator 
service, and in the ena would about even up. As it is now we pay 
this $32,000 rent, and we have to pay for heat and light for the 
buildings and pay for our own janitor service. 

Senator Overman. That is, as I understand, you could rent one 
of these great big buildings for $50,000, say, ana get your heat and 
light ana reallysave money by it? 

Mr. Field. We would just about even up, I think. I have fig- 
ured it up several times and have had up several propositions of 
that kind. If we could get in an office building, it would be much 
more convenient. While we would have to pay, perhaps, $50,000 
for rent, we would save the difference on fuel, electric light, elevator 
service, watch service, charwomen, etc., but we could not do that 
without specific authority, because the law prohibits entering into 
contracts for rent without such authority. 

Senator Overman. But, I say, we could give you authority. We 
could work that out. 
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Senator Bryan. If we let the Attorney General turn over this 
matter to the man who has his office in the bathroom, he will find a 
way to work it out. [Laughter.] 

Senator Overman. If you could work that out, we might give 
you authority. It will not coat the Government any more. No- 
body can object to that. 

Mi. Field. I have had propositions at different times for something 
of the sort. Some one would offer to put up a building for us, but the 
idea has always been that that could not be done in view of the fact 
that the Government has purchased this ground and plans were 
drawn for a new building. 

Senator Overman. You could make a three-year or five-year lease 
for $50,000, say. We could authorise you to rent a building in the 
District. 

Mr. Field. When the Southern Office Building was put up, where 
the Commerce Court now is, they offered to rent us space in that 
building for our entile department, which would have taken about 
four floors, for about $50,000. 

Senator Overman. That would take care of your whole force i 

Mr. Field. Yes; our whole force. 

Senator Overman. And put you all together? 

Mr. Field. All together. 

Senator Overman. And save fuel, light, etc. 

Senator Bryan. What about the leases you now have ? Could you 
surrender them "i 

Mr. Field. Most, of those can be terminated on three months' 
notice and some of them on one month's notice. I have purposely 
kept them where they could be terminated on very short notice. 

Senator Overman. All right. Is there anything else, Mr. Attorney 
General ? 

Attorney General McReynolds. I have here a memorandum of 
the assignments of judges of the Commerce Court, which I should like 
to submit for the record. 

The matter referred to is as follows : 

ASSIGNMENTS OF COMMERCE COURT JUDGES. 

Judge Carland has participated in the decisions of 145 cases in the Circuit Court of 
Appeals for the Eighth Circuit during the past two years and has written 48 of these 
cases. He is now on his way to Denver to participate in the coming session of that 

Judge Hunt sat in the circuit and district courts in Montana during part of December 
and all of January, 1912, and in the district court for Arizona during April, 1912, and 
in the Circuit Court of Appeals for the Ninth Circuit during May, 1912, and May, 1913. 
He also held District Court for the Southern District of New York during November 
and December, 19)2, February, 1913, and a part of January. 1913. He is now assigned 
lo hear cases in the latter court during the coming months of October, November, 
and December. 

Judge Mack sat in the Circuit Court of Appeals in Chicago in 1912, held district 
court in Arizona during May and June, 1912, district court in New York December, 
1912, and all of January, February, April, May, and June, 1913. He is now expecting 
an assignment to sit in some circuit court during October, November, and December. 

Judge Knapp is generally fully occupied as a member of the Board of Mediation, 
upon which board he serves without pay. He also sat in the Circuit Court of Appeals 
in Richmond during part of May, 1913. He is expecting another assignment to this 
same circuit during the coming fall. 

As soon as the work of the Commerce Court does not need the services of all its 
judges, they are immediately assigned for services in the several districts throughout 
the United States. These assignments are always arranged so as not to interfere with 
the sessions of the Commerce Court, and the judges are always able to meet in Wash- 
ington to hear a case upon short notice if the emergencv arises, ,-~ , . 
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ENFORCEMENT OF ANTITRUST LAWS. 

Attorney General McReynolds. I asked for an appropriation of 
$25,000 for the enforcement of the antitrust laws to cover things that 
have come in during the last year. The House allowed nothing. 
Unpaid claims and unpaid accounts have now come in which amount 
to $8,500 in excess or the appropriation, and others will be pretty 
sure to come in. There is an old claim of $8,947.98, and $8,500 in 
addition to that — nearly $10,000 — which is already reported to us. 

Senator Oyebman. These are claims, you say ? 

Attorney General McReynolds. Yes. 

Mr. Field. Bills pending unpaid. 

Attorney General McReynolds. I do not know how much more 
will come m. 

Senator Overman. Have they been audited and ordered to be 
paid? 

Mr. Field. Yes, sir; that is, they are in our auditing office awaiting 
funds. 

Senator Overman. Unless they have been approved and audited, 
they can not go in this bill. These are not audited claims. ? 

Attorney General McReynolds. No, sir; they are not audited 
claims in the sense or which you speak. They are unpaid accounts. 

Mr. Field. They are accounts claiming settlement, you might say. 
They have not been referred to our disbursing officer. 

Senator Overman. They have been approved by the Department 
of Justice? 

Mr. Field. Yes, sir. They are being held in the disbursing clerk's 
office, awaiting funds with which to make payment. 

PAY OF SPECIAL ASSISTANTS. 

Attorney General McReynolds. For the pay of special assistants, 
out of last year's fund the balance remaining is leas than $1,000. 
The accounts for the last fiscal year have not all come in, and I 
can not tell what they are going to be. I am anticipating some 
very heavy litigation with the Southern Pacific Railroad about the 
oil lands out in California, and I thought it would be a good plan to 
have that appropriation, if it was allowed, run until expended, 

That is all we nave, is it not ? 

Mr. Field. There are a number of items where the amount in the 
bill as it came from the House is a few dollars different from our 
estimates, hut the amounts are all right. Our estimates were in 
round numbers; and when they came to make up the bill, two or 
three months later, we found that there was a variation of a few 
dollars. 

Senator Overman. We are very much obliged to you. 

Attorney General McReynolds. We are much obliged to you, Sen- 
ator, for giving us attention. If you can provide for the rent matter 
in particular, I think it will help us out very much. 
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STATEMENT OF WILLIAM L. CHAMBERS, COMMISSIONER OF 
MEDIATION AND CONCILIATION. 

BOARD OF MEDIATION AND CONCILIATION. 

Mr. Chambers. Mr. Chairman, as is perhaps familiar to the com- 
mittee, the legislation creating the offices of Commissioner and Assist- 
ant Commissioner of Mediation and Conciliation was rather hurriedly 
passed. The bill itself was introduced some months before it came 
to the stage of passage, but you remember the condition of a threat- 
ened strike of the employees of the 53 eastern associated railioads. 
Under the emergency situation the legislation followed a conference 
at the White House, the effort being to stop a very serious condition 
which threatened to tie up all the railroads in the eastern part of 
the United States. 

Without anv intention whatever to criticize, I may say that not 
enough thought was. given to the expenses of this work. There was 
a lump continuing available appropriation of $25,000. The salaries 
of the commissioner and assistant commissioner are fixed by the 
act at $7,500 for the commissioner and $5,000 for the assistant com- 
missioner. The act also provides for the rental of sufficient quarters, 
for the employment of whatever assistants in the way of clerks, mes- 
sengers, etc., are required, and all the traveling expenses. Evi- 
dently it must have been in the minds of members of the committee 
that the $25,000 was sufficient for that purpose, which it is, just 
about. The salaries amount to $12,500, however, and the total 
appropriation is $25,000. 

The duties of the commissioner and the assistant commissioner 
call them all over the country. Briefly, as an illustration, since the 
19th of July, when I received my appomtment, I have held concilia- 
tion board meetings once in Vermont, twice in New York, twice in 
Illinois, once in Missouri, once in Utah, once in California, once in 
Virginia, and again, commencing on Thursday of this week, in 
Norfolk, Va. 

Senator Overman. All in about three months? 

Mr. Chambers. Yes sir; in less than three months. 

Senator Perkins. You are to be congratulated upon what you 
have accomplished. 

Mr. Chambers. Thank you, sir. On that point, Senator, I can 
say that out of those nine mediation board meetings, only three arbi- 
trations have foDowed. Six of the very serious conditions have been 
settled by mediation. That is, we gather at these meetings the rep- 
resentative officers of the railroads or groups of railroads and the 
representative officers and chairmen of the men; we take up the com- 
plaints, requests, or demands of the men — whatever they may be 
called — ana go through them, one at a time. 

In one instance, in Chicago, there were 9S demands, all of which 
were settled through mediation. If we fail to reach conclusions 
by mediation, then it is the duty of the board of mediation to sug- 
gest and advise, and if necessary to urge, arbitration. 

In the San Francisco case the controversy was between the South- 
ern Pacific Railroad system and its trainmen, involving a consolida- 
tion into the main system of all the electric lines. The serious ques- 
tion was as to whether the same conditions of service and pay that 
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had previously obtained in the coal or oil service should apply to 
the men that were employed on the electric lines of the system. 

The work involves the examination of a great many witnesses, 
and of course hotel hills, and sometimes the employment of statis- 
tical experts — labor experts ; but the serious cost is in the arbitrations. 

For four years prior t<> becoming commissioner of mediation I was 
chosen perhaps more frequently than any other man as chairman of 
arbitration boards, and held arbitrations throughout the country. 
I suppose it was that fact which brought me to the attention of the 
President and brought about my appointment before I could even 
let my friends know that I wanted tne appointment. 

This act, differently from the Erdman Act, which provided for 
three arbitrators, provides that by agreement between the parties 
they can have either six arbitrators or three, and the arbitrators 
serve at such compensation as the board of mediation and concilia- 
tion shall fix and agree upon with them. Right at that point we 
have our most serious difficulty. I once held an arbitration in Chi- 
cago, under the old law, where there were 51 railroads involved, and 
all the firemen and enginemen west of the Mississippi River, including 
the Illinois Central on this side of the river. I was 41 days holding 
that arbitration, and I received for it $410. The limit under the old 
law was $10 a day for the chairman of the board of arbitration and 
his colleagues. This act provides that the mediation board shall 
arrange with the arbitrators for such pay as can be agreee upon. 

The board which is holding its sessions in New York to-day is com- 
posed of such men as Mr. Atterbury, vice president of the Pennsyl- 
vania Railroad; Mr. Shepherd, one of the vice presidents of the rail- 
road trainmen; Mr. Seth Low, ex-mayor of New York; and Dr. 
Finley, president of the University of New York. Those men will 
either serve for nothing or they will not serve for $10 a day. 

What are we to do? Even at $10 a day, the aggregate expense 
for six arbitrators would be $60 a day; and their hotel bills, traveling 
and incidental expenses, which the law provides for, will amount, 
as experience shows us, to about $12 a day. There is a further sum 
of $72 a day, which, added to the $60 a day I have referred to, 
amounts to $132 a day that this board is costmg, besides the other 
cost which the law imposes of the complete stenographers' record, 
which in that case will cost not less than $2,500. 

That arbitration alone, for 45 days, the limit of time which is 
imposed by the law— and it will certainly take 45 days, if it is not 
extended by consent of all the parties — will cost not less than $8,000. 
Its cost is infinitesimal, however, when we reckon against it what it 
does, the results that come out of it, the strike that is prevented, 
and all that sort of thing. 

I have just approved the arbitration account of the Chicago and 
West Indiana Belt Line, at Chicago, of eighteen hundred and odd 
dollars, which was conducted at very small cost. Some of the arbi- 
trations of which I was chairman, directing my efforts toward econ- 
omy at every point, have cost as much as $4,500. 

There are 276 independent railroads in this country. There are 
360,000 miles of railroad. There arc 1,856,000 employees. There is 
not a day that there are not telegrams or letters on my table when I 

?et there in the morning calling upon us to settle some controversy. 
requently we can do it by correspondence. It is astonishing to 
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see the readiness with which these labor organizations and railroad*, 
after having contested over these matters, and reached the point, 
sometimes, of very extreme differences, will fall into the spirit of this 
law, and accept the services either of myself or of my assistant or 
Judge Knapp of the Commerce Court who, fortunately for us, lately 
has not had other engagements to prevent, and has filled some of 
these appointments. He always meets with us when we have a 
board meeting in Washington. 

We have not had time to hire a clerk, or to rent a room, or to bur a 
piece of furniture. We have had some letterheads printed, and that 
is all the money we have spent up to the present time, because I 
have been in one State and Mr. Hanger has been in another practi- 
cally all the time. 

I am not here for the purpose of asking for any increased appro- 

firiation for salaries, or for clerk hire, or. anything of that sort — rents, 
urniture, etc. The $25,000 will take care of that by judicious man- 
agement; but you can see how three or four arbitrations will take 
$25,000. 

Senator Overman. How much have you under the Erdman Act 1 

Mr. Chambers. Under the Erdman Act the money was appropri- 
ated at different times, Senator. I can not tell you exactly; some- 
times it was $10,000 and sometimes $15,000. 

Senator Overman. Can you use that? 

Mr. Chambers. We have taken over all the work of the Labor 
Bureau as applied to railroad arbitrations and mediations, besides the 
expenses of arbitrations, which were formerly conducted independ- 
ently. 

Senator Overman. You have had appropriated, under this general 
act, $25,000 ? 

Mr. Chambers. Yes, sir. 

Senator Overman. The last appropriation bill carried a sum for the 
execution of the Erdinan Act. How much was that ? Do you know ? 

Mr. Chambers. No. sir; I did not have charge of that. 

Senator Overman. Are you not entitled to that? 

Mr. Chambers. I was simply employed as chairman of the board of 
arbitration, and received my compensation in that way. 

Senator Overman. Why can you not use that fund? 

Mr. Chambers. None of that is left. It is exhausted. I think 
there is two or three hundred dollars of it, perhaps; but that expired 
last year, when this board was created. 

Senator Overman. Was not this board created since the 1st of 
July? 

Mr. Chambers. The act was passed on the 15th day of July, and 
it carried an appropriation of $25,000. 

Senator Bryan. Is there not a provision in this bill 'that any un- 
expended balance of that $100,000 is made available for thiB fiscal 
year? 

Mr. Chambers. We have nothing to do with that appropriation, 
Senator. The Department of Labor and the Commissioner of Labor, 
who have all the mining, factory, and industrial matters, get that. 

Senator Bryan. Oh, I see. 

Mr. Chambers. No part of that $100,000 belongs to us. The only 
appropriation for the Board of Mediation and Conciliation, which 
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'was created under the act of July 15, 1913, is the $25,000 of which I 
have spoken. 

Senator Perkins. Several members of the Interstate Commerce 
Commission — Judge Prouty and others — are members of this arbitra- 
tion board. Do they draw two salaries ? 

Mr. Chambers. No, sir; they have no connection with this board 
now, Senator. This is entirely a new law. The only salaried officers 
are the Commissoner of Mediation, which office I hold, and the 
assistant commissioner, Mr. Hanger. Then a board of mediation 
is provided for, composed of the Commissioner of Mediation and two 
officers of the Government, who have been confirmed by the Senate, 
designated for that purpose by the President, who serve without 
salary. Judge Knapp is a member of the board, and the President 
has not yet designated the third member of the board, because it has 
not seemed necessary to have the third; but whoever he is, he serves 
without salary. 

Senator Overman. Here is what I want to call your attention to in 
the bill as it comes from the House, Judge Chambers: 

Any unexpended balance on July first, nineteen hundred and thirteen, of the 
tlOO.OOO appropriated tor the Commission on Industrial Relations for the fiscal year 
ending June thirtieth, nineteen hundred and thirteen, is made available for the fiscal 
year nineteen hundred and fourteen. 

Mr. Chambers. Yes, sir; but we have no relation at all to that, 
Senator. 

Senator Bryan. He says they get no benefit from that. 

Mr. Chambers. The Board of Mediation and Conciliation is an 
independent board. 

Senator Overman. I understand that; but here this act gives you 
that. 

Mr. Chambers. No; it does not. How does it? 

Senator Overman. Under the head of "Commissioners of concilia- 
tion" it says that any unexpended balance on July 1 of this year of 
the (100,000 appropriated for the Commissioner of Industrial Rela- 
tions for the fiscal year ending June 30, 1913, is made available for 
the fiscal year 1914. 

Mr. Chambers. Yes, sir; but that is for the conciliation in the 
Department of Labor. 

Senator Overman. The $100,000 was given for the Erdman Act 
board, while you got only $25,000 ? 

Mr. Chambers. No, sit; not for the Erdman Act board at all. 
That is a mistake. That $100,000 goes to the Department of Labor. 

Senator Overman. I remember that we have appropriated, every 
year since J have been on the committee, so much money for the 
administration of the Erdman Act. 

Mr. Chambers. Yes, sir; but that has been sometimes $10,000 
and sometimes $15,000, according to the estimate of what the admin- 
istration of the Erdman Act would cost. The Erdman Act carried 
no expenses, Mr. Chairman, except the expenses of arbitration. 
There wero no salaries paid out of it. There were no traveling 
expenses. There was nothing of that sort. 

Senator Overman. Oh, I see; the money was spent in the way of 
a per diem ? 

Mr. Chambers. Yes, sir: it was simply to pay the per diem of the 
arbitrators, and it rarely ever exceeded fifteen or twenty thousand 
dollars. 
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Senator Overman. This refers to the Commission on Industrial 
Relations. That is not under the Erdman Act 2 

Mr. Chambers. No; that has no connection whatever with us. 

We are without sufficient experience even to make anything 
approximating an accurate estimate; but the $25,000 which is 
appropriated by the act of the 15th of July, I think, with economical 
control of it, will be enough to pay the expenses of the Board of 
Mediation and Conciliation, including the two salaries of the com- 
missioner and the assistant commissioner, which amount to half of 
that sum, $12,500. 

If the Commerce Court is not continued — I am making uo argu- 
ment that way; if 1 had the opportunity, I would make the argu- 
ment the other way — we will probably fall heir to all their furniture. 
We will need everything of that sort, because at present we are 
being taken care of in certain rooms of the Commerce Court, which 
are furnished entirely to our satisfaction, and all that furniture 
belongs to the Government. 

Senator Overman. It is very handsome furniture; is it not, Judge) 

Mr. Chambers. It is handsomer furniture than the Board of 
Mediation would buy if we were starting out new, but it Is nice 
furniture. It is as good as the furniture m this room. At present 
we are spending nothing for clerk hire, because they have their force 
there. 

Senator Overman. That force has nothing to do except your work. 
I have no doubt they are busy for you, but they do not have to do 
their own work. 

Mr. Chambers. I can not say about that. 

Senator Overman. They have only seven cases up there. What 
do the clerks have to do ? 

Mr. Chambers. I am not familiar with that, sir; but that is the 
reason we have been able to get along so far at such small expense. 

Senator Overman. I understand, Judge, but I am trying to get a 
little information on the outside. By the way, how many clerks 
have you up there ? 

Mr. Chambers. In my board ? 

Senator Overman. No; I am talking about the Commerce Court. 

Mr. Chambers. I have no idea, sir. 

Senator Overman. A number of them ? 

Mr. Chambers. We are using two of them. I do not know how 
many there are there; but we shall need two clerks if we are de- 
prived of their use. 

Senator Overman. How much do you think you ought to have, 
Judge Chambers ? 

Mr. Chambers. Wo ought to have not less than $25,000. 

Senator Overman. $25,000 more ? 

Mr. Chambers. Yes, sir. It will take this $25,000 to pay for the 
things I have mentioned. I have a little statement here showing 
you what we have expended out of the $25,000 up to the present 
time. 

Senator Overman. The House have given you only $5,000? 

Mr. Chambers. The House have not given us anything. 

Senator Overman. They have given you $5,000. 

Mr. Chambers. No. 

Senator Overman. Oh, yes. 
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Mr. Chambers. Oh, no, sir. If they did, they did it without my 
knowing anything about it. 

Senator Overman. I think it is for the rent of a building. 

Mr. Chambers. Xo, sir; we have not anything, Senator, except the 
$25,000 I mentioned. 

Senator Overman. There is $5,000 here for rent for the balance of 
the fiscal year 1914. 

Mr. Chambers. For whom ? 

Senator Overman. For the Department of Labor. 

Mr. Chambers. We have no relation whatever to the Department 
of Labor, sir. You may remember that the Secretary of Labor made 
a very strong effort to have this Board of Conciliation and Mediation 
a part of the Department of Labor, but that was not done. 

Senator Overman. I will read you what the bill says: 

Commissioners of conciliation: To pay the expenses of 
in labor disputes, whenever ap|iointed in pumiance to > 
$5,000. 

Mr. Chambers. Yes; that is to he used whenever a controversy 
arises at a mine, for instance, as in West Virginia or Pennsylvania 
or anywhere else, or in any industrial enterprise in which the Secre- 
tary of Labor appoints a conciliator to settle the trouble. That is 
what that $.3,000 is for. We have nothing in the world to do with 
that. 

Senator Overman. You have nothing to do with it? 

Mr. Chambers. No, sir; nothing at all. Our jurisdiction is limited 
entirely to mediation and conciliation in railroad disputes. The 
appropriation of $25,000 is to pay the expenses of the commissioner, 
the assistant commissioner, clerk hire, office rent, furniture, station- 
ery, and other necessary expenses. 

Senator Overman. So you are not mentioned in this bill at all? 

Mr. Chambers. No, sir; we are not mentioned in the House bill at 
all. We are such a new creation that we did not have an opportunity 
to make estimates to send to the House committee. 

Senator Overman. You call yours a board of mediation and con- 
ciliation i 

Mr. Chambers. A Board of Mediation and Conciliation. 

Senator Overman. This is for the Commissioners of Conciliation. 
That is a different thing * 

Mr. Chambers. That is a different thing; yes, sir. 

Senator Overman. They ought to change their name, because that 
is what has bothered me all the time. 

Mr. Chambers. They ought to change theirs. 

Senator Overman. Yes, that is what has been worrying me all the 
time. It says "'conciliation," etc., and I thought that meant "medi- 
ation." So you have nothing to do with that conciliation matter) 

Mr. Chambers. No, sir. 

Senator Overman. I wish you would tell them to change their 
name, because it bothers me continually. 

Mr. Chambers. We have more work than we can very well do now; 
but later, I suppose, Congress will turn over all the work to this 
board. 

Senator Overman. Will you prepare an amendment and send it 
down to the clerk of the committee ( 
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Mr. Chambers. Yes, sir. Will to-morrow morning be time 
enough '* 

Senator Overman. Yes, sir. 

Mr. Chambers. I suppose in time, if this board proves to be what 
the public hopes of it, all this other conciliation work will be trans- 
ferred to the board. It does create a conflict. We are constantly 
getting letters from people asking our mediation in thoBe other fields 
of work. 

(Thereupon, at 12.30 o'clock p. m., the subcommittee took a recess 
until 2 o'clock p. m.) 

(The subcommittee reassembled at 2 o'clock p. m., upon the expira- 
tion of the recess.) 

STATEMENT OF SENATOR HENRY L. MYERS. 

The Acting Chairman (Senator Overman). Senator Myers, we 
will hear you. 

Senator Myers. Very well. I will not take much time, but, Mr. 
Chairman, I have a matter of very serious importance to lay before 
the committee. It is an amendment to the bill that I submitted in 
the Senate on the 10th day of July last. I believe it properly falls 
under the definition of the term "deficiency." It is really and 
truly a deficiency to make up something where there was too little 
money appropriated by a previous Congress. It relates to the 
Corbett Tunnel. 

Senator Overman. That is the matter we had the fight over in 
the Senate. 

Senator Myers. Yes; and it was passed by the Senate over the 
veto of the President, and finally it was passed in a different form 
appropriating $42,000 for the payment of oona fide claims. 

Senator Overman. My impression is that it passed the Senate 
and the House and came back vetoed. 

Senator Myers. It passed the Senate over the veto, but lacked a 
few votes in the House. It was then introduced in a slightly dif- 
ferent form and passed both the House and the Senate, and Presi- 
dent Taft finally approved it. 

Senator Overman. The bill did not appropriate enough money t 

Senator Myers. It did not appropriate enough. It appropriated 
only $42,000, and the bona fide and just claims amount to $57,000. 

Senator (Herman. Have you offered it before ? 

Senator Myers. Yes; in the last session of the last Congress I 
offered an amendment practically just bke this to give an additional 
$12,000. It passed the Senate again. 

Senator Overman. On an appropriation bill? 

Senator Myers. On an appropriation bill. It was a deficiency of 
$12,000, but in the hurry it was dropped out in the House and went 
into conference. Practically the same amendment passed the Senate 
once before unanimously without any objection at all. 

The situation in a nutshell is simply this, if I can compress it into 
that. .Ml the known claimants have practically filed claims in the 
amount of $57,000. Only $42,000 was appropriated. If this amend- 
ment is adopted it will put a stop to the filing of claims. It will say 
that people arc estopped and no more claims can be filed. The 
Interior Department then will be able to say that the fihng of claims 



UBQENT DEFICIENCY APPEOPEIATION BILL. 81 

has been stopped. By this amendment no more claims can be filed 
for that purpose. It limits the claims in amount to $57,000. If 
the full amount, $57,000, is appropriated, we can go to work and pay 
dollar for dollar just as fast as the claims are proven under the rules 
and regulations adopted by the Interior Department. The claimants 
will only have to prove their claims, and they will know that as fast 
as they can prove their claims they will be paid dollar for dollar for 
the very patent reason that there being only $57,000 of claims filed 
and the filing of claims is then stoppeu and there being $57,000 ap- 
propriated, they are able to pay dollar for dollar every claim that 
is proven and tney will go to work and pay them. 

But under the present state of affairs the time for filing claims is not 
limited. Claims have been filed for $57,000 and the amount appro- 
priated is only $42,000, and they will not pay a cent to anybody. 

Senator Overman. Suppose a man holds a valid claim, why should 
he be barred ? 

Senator Myers. All claims must be proved. When there is not 
enough the payments may be pro rated, but they will not pro rate 
so far. At any rate they have not enough to pay them all and they 
will not do anything until they get enough to pay all the claims. 

Senator Overman. And you would hereafter stop anybody from 
proving his title if he could show that he has a valid claim? 

Senator Myers. It has been seven years since the work wa,* stopped. 
It has been nearly two years since the matter was first taken up in 
Congress. It has been something over a year since the first appro- 
priation was made. The claimants have had ample time. There 
ought to be a statute of limitations. There ought to be a limit. This 
has been discussed and the department feels that the time has come 
to draw the hne. People should not be allowed to file any more 
claims. There must be an end to it at some time. 

As to this particular amendment it was practically approved by 
Mr. Wells, the chief law officer of the United States Reclamation 
Service. On the 26th of March, 1913, he wrote to Mrs. Macdonald 
as follows: 

Department of the Interior. 

Wnnhini/lon. March 16. 1913. 

lira. Katherine Macdonald, 

Hotel Drucott, Washington, D. C. 

Drab Madam: In accordance with your request to the Secretary of the Interior I 
have redrafted Senate amendment 33 to the deficiency bill in the last Congress, pro- 
viding an additional appropriation for Ihe payment of the Corbet t Tunnel claims 
(H. R: 288a8i. in such form that, if enacted, it will enable the persons who procured 
the passage of public resolution 5li, approved August 24, 1912, to secure fair compensa- 
tion for trieir services therein in the absence ofany contract with, the claimants. This 
has been done by rewriting (he last proviso, following very closely the rough draft made 
by Senator dimming for yon. You will note that the first proviso has also been 
changed so as to bar all claims not presented before the passage of the proposed 
statute. 

They suggest the bar down there. The suggestion comes from the 
department. 

I inclose the original bill, my redraft of amendment 33, and Senator Cummins'* 
rough draft above referrerl to. 

Sincerely, yours, Philip T. Wills, 

Chief law officer. L'nited Slatf,» Reclamation Semite. 

10818—18 « 
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The amendment that I submitted comes from the department. 

Senator Overman'. Here is a letter from -the department. 

Senator Myers. What does the department say about it, Senator? 
I have not seen the letter. 

Senator Overman-. They are averse to the payment of the claims. 

Senator Myers. They have fought these payments from the begin- 
ning, but I want to know what they say. 

Senator Overman (reading) : 

I am in receipt of your reference of July 8, etc. 

The original lenlution appropriated from the reclamation fund the sum of 942,000 
or so much thereof as may be necessary for the payment of certain accounts of labor. 
supplies, material?, or cash furnished to the contractor or subcontractor on the Oorbett 
Tunnel of the Shoshone project in the State of Wyoming, constructed under the provi- 
sions of the reclamation act of June 17, 1902. 

The proposition of making this original appropriation of $42,000 wax before the 
department at various tiroes and (he views of tlie then Secretary were expressed in a 
report of February 20. 1912. to the Committee ou Irrigation and Reclamation of Arid 
Lands in connection with S. 4H02. In that report the department made an adverse 
recommendation. Subsequently the bill was passed and vetoed by the President 
July IK, 1912. Subsequently public resolution No. 56 was passed providing for (he 
appropriation in question. 

I know nothing furt hem ho this measure or its merits. 

This letter is signed by A. A. Jones, Acting Secretary of the Interior. 
He does not say whether he is opposed to it or for it. 

Senator Myers. The proposition is just this. Congress has ap- 
propriated $42,000 for the payment of these claims. Unfortunately 
that was only the amount total of all the claims known at that time, 
and the amount appropriated was not quite large enough. There have 
been further claims to the amount of $1 5,000 hied. They will have to 
be proved just the same as a claim before the Court of Claims. If the 
appropriation of $42,000 is not quite enough, should not a little more 
be appropriated to finish it ? 

Senator Overman, lias the Secretary passed on the claims? 

Senator Myers, lie has passed on some of them, as fast as the 
people have come forward with their proof. 

Senator Overman. I mean, has he passed upon the validity of the 
present claims to the value of $57,000. 

Senator Myers. He has passed on the validity of all of them that 
have been waiting attention. 

Senator Overman. I wish you would see the Secretary and find out 
how many of these claims are valid. 

Senator Myers. I will be glad to do so. 

Senator Perkins. We thought we appropriated the full amount 
when we gave $42,000 for this purpose. 

Senator Overman. A great many of the claims may not prove to 
be valid. 

Senator Myers. This amendment draws the line, and no more can 
be filed. 

Senator Overman. Suppose that $42,000 should prove to be 
enough? 

Senator Myers, Then not one dollar extra would be paid out. 
Until the amendment passes they can not pro rate, and the amend- 
ment will draw a line on future claims. 

Senator Overman. I will ask the clerk to draw up a letter' to the 
Secretary of the Interior and ask him how many of these claims have 
been approved and how much money it will be necessary to appro- 
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Sriate above the $42,000 to pay the valid claims, and whether he 
eems it necessary at this time to make an additional appropriation 
to pay the valid claims. We ought to have some information from 
the department on which to act. 

Senator Myers. I would have you understand that the amendment 

Eroposes to appropriate only this amount or so much thereof as may 
e necessary, and no more will bo paid out than is necessary to claim- 
ants who have proved good their claims. 

Mrs. Macdonald holds the assignment of $21,000 worth of labor 
claims. She has not located all the laborers yet and it may take 
quite a time to prove them. I will bring the matter down to this 
point, that if you are not satisfied with the bona fides of the proceed- 
ing or the legitimacy thereof 

Senator Overman. There is no question about their being bona fide 
claims. I heard your speech on the subject, and I voted with you. 
1 think the claims ought to be paid, but we do not want to appro- 
priate any more money than is necessary to pay the claims. 

Senator Myers. That is true, and if it does appear that the claims 
filed will probably take more than (42,000 it seems to me nothing 
but a matter of right and principle that enough more should be 
appropriated to finish it. If some should be paid all should be paid. 

Senator Overman. That is true. I take it for granted that the 
Secretary of the Interior has investigated every claim filed. 

Senator Myers. He will report to you, I suppose, on the progress 
he has made and the proof. 

That is all I have to present. I thank you. 

STATEMENT OF HON. GEORGE W. TAYLOR, REPRESENTATIVE 
IN CONGRESS FROM ALABAMA. 

Representative Taylor. Mr. Chairman and gentlemen, I desire to 
make a statement in regard to an amendment mtroduced by Senator 
Bankhead to House bill 7898, the bill which you have under considera- 
tion. 

The facts in regard to this amendment are simply these : The last 
river and harbor bill made appropriations for the Tennessee River, 
$385,000 between Chattanooga, Tenn., and Browns Island, Ala., 
and $100,000 between Kiverton and Florence. Ala. 

Since the bill was passed the amount appropriated for that portion 
of the river between Riverton and Florence has been practically 
exhausted. The engineers so notify the department, and they state 
that by the 1st of October they will have no more funds for that work 
in the river and that work there ought to be continued if practicable. 
They further report that the portion of the river between Chattanooga 
and Browns Island will not be in. condition to utilize the money 
on hand and unexpended for probably a year, the unexpended balance 
being $377,826.19 on August 31, 1913, They have suggested that in 
order to keep the work continued between Riverton and Florence 
they be authorized to apply $150,000 of this unexpended balance now 
lying idle to work between Riverton and Florence. 

Senator Overman. How much is the appropriation ? 

Representative Taylor. The appropriation between Riverton and 
Florence was $100,000. 

Senator Overman. Is this estimated for by the department) 
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Representative Taylor. It is not a question of an estimate. It 
was appropriated in the river and harbor 6U1 of February ; 1913. They 
are not asking for any more money. The; ask the privilege of trans- 
ferring from one section of the Tennessee "River to another section of 
the Tennessee River a part of an unexpended balance in order to 
keep the work continuously going between Riverton and Florence 
while the section between Chattanooga and Browns Island is getting 
ready fox work to be done. 

Senator Overman, Has this matter been before the House com- 
mittee ? 

Representative Taylor. The pending amendment has not been 
before the House committee. 

Senator Overman. Why did you not offer an amendment in the 
House ? 

Representative Taylor. My attention was not called to the sub- 
ject until after the deficiency bill left the House. 

Senator Overman. I understand, but why was it not introduced in 
the House and referred to the Committee on Appropriations there 1 

Representative Taylor. I think you will find by the date that the 
bill left the House before the amendment was introduced. The 
money has already been appropriated in the last river and harbor bill. 

Senator Perkins. It is a question, it seems to me, for the Chief of 
Engineers and the Secretary of War to report upon. 

Representative Taylor. I think you referrea the joint resolution 
and this amendment to the Chief of Engineers and they reported on 
both to your committee. On the 21st of August Senator Bankhead 
introduced the joint resolution and it was referred to the Committee 
on Commerce. On the 26th of August a joint resolution was intro- 
duced in the House and referred to the Committee on Rivers and 
Harbors. 

Senator Overman. What was done with that? 

Representative Taylor. Nothing. We have not had a meeting of 
the committee since the 26th of August. 

Senator Overman. Has it been referred to the War Department? 

Representative Taylor. It has been referred to the War Depart- 
ment and approved. 

Senator Overman. Let us see what they say about it, 

Representative Taylor (reading): 

War Department, 

September lg. 1913. 
T>> the Chairman Committee on Appropriations, 

United Statu Senate: 

This amendment intended to be proposed to the pending urgent deficiency bill 
(H. R. 7898) in practically identical in substance and purpose with Senate joint resolu- 
tion 67, current session, concerning which report was made by this department under 
date of the 9th instant in response to a request from the Senate Committee on Com- 
merce, A copy of that report is herewith, and I beg to renew the favorable views 
therein expressed and to aud that I see no objection to the enactment of the legisla- 
tion iii the uigent deficiency bill instead of in the form of a joint resolution as origi- 
nally proposed. 

LlNDtRY M. Garrison, 

Secretary of War. 

Senator Overman. Where is the report on the joint resolution ? 
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Representative Taylor. Here is the report on that resolution: 

• War Department, September 9, 19JJ. 

To the Chairman Committee on Commerce, 

United State* Smote. 

1. This department sees no objection to the enactment by Congress of the legisla- 
tion proposed in the accompanying Senate joint resolution 67, Sixty-third Congress, 
first session, but ou the contrary believes that it is highly desirable since it will admit 
of the uninterrupted prosecution of work on that section of the Tennessee River 
between Florence and Riverton, for which funds heretofore provided will soon be 
exhausted necessitating suspension temporarily of the work on this section pending; 
specific appropriation by Congress. 

2. 

Senator Overman. It says "pending specific appropriation by 
Congress." So the appropriation has not been made. 

Representative Taylor. Yes; it has been made in the last river 
and harhor bill; it is now asked to be allowed to be used there pending 
a specific authorization by Congress for that section of the river. 

Senator Overman. I say an appropriation has not been mode 
for it. 

Representative Taylor. But the appropriation has been made for 
the section of the river between Chattanooga and Browns Island. 

Senator Overman. I understand. 

Representative Taylor. And there has been an appropriation 
made for the section between Riverton and Florence, but that fund is 
exhausted. 

Senator Overman. Now you propose to take the money appro- 
priated for the portion of the river between Chattanooga and Browns 
Island and carry it down to Riverton '{ 

Representative Taylor. Yes; it is to keep up continuous work on 
the river. What difference does it make to what section of the river 
it is applied, whether at one end of the river or another i 

Senator Overman. That is what I do not know. 

Senator Perkins. Senator Clarke, the chairman of the Committee 
on Commerce, has had this matter under consideration. I do not 
know what he did about it. 

Senator Overman. There is an appropriation, I understand, for 
the river between Chattanooga anti Browns Island. This is a propo- 
sition to divert $150,000 of that appropriation to be used between 
Riverton and Florence. 

Representative Taylor. Yes; because it can not be used in any 
other portion of the river at this season. 

Senator Overman. That means a deficiency of $150,000 for work 
to be done between Chattanooga and Browns Island, and it would be 
equivalent to a new appropriation. 

Representative Taylor. I hardly think it would be equivalent to it. 

Senator Overman. Of course if we take $150,000 from the appro- 
priation for one end it will have to be paid back at some time. 

Representative Taylor. Yes; if the propositions were not identical, 
if not for the same river improvement. If this was for the Mississippi 
River and we were going-to divert it from the Mississippi River to the 
Savannah River that would be the case, but this is only a part and 
parcel of. the same river, and the same improvement the Government 
is operating on, and I do not think that would apply. 

Senator Overman. But the Secretary of War says that this money 
may be used pending another appropriation of $150,000. 
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Representative Taylor. I understand that, but if the Secretary of 
War happens to use language which at first blush £eems to make a 
difference, the real statement of the matter, you should not be guided 
by that. The proper words would have been "specific authorization," 
instead of "another appropriation." 

Senator Overman. The joint resolution says "unexpended bal- 
ance." There is no unexpended balance here. 

Senator Perkins. But Mr. Taylor is addressing himself to the fact 
that this is a deficiency. 

Senator Overman. This is a deficiency bill, and there is no question 
but that you propose that the appropriation shall be absolutely 
diverted. 

Representative Taylor. It is a deficiency bill and this is a defi- 
ciency situation. It is a situation in which you find that work to be 
done at one place on a river improvement can not bo done there and 
it can be done somewhere else on the same river. 

Senator Overman. The proposition is to take a certain amount of 
money from one point in the river and spend it at another. I do not 
know what the people will say about it at the other end of the line. 

Representative Taylor. At which other end of the line 1 

Senator Overman. Between Chattanooga and Browns Island. 

Representative Taylor. I have consulted with those people. 
They are represented here by my colleague, Mr. Moon, Mr. Moon is 
entirely willing that it shall be done. I would not press the subject 
until ho gave his consent. I think that is the duty one colleague owes 
to another. 

Senator Overman. Do you know what the Tennessee Senators 
will say about it? 

Representative Taylor. I do not know, but I assume that the 
Senators would allow the immediate representative, Mr. Moon, to 
guide them in a matter of that kind. 

Senator Overman. That is all right in the House, but I am talking 
about the Senate. 

Representative Taylor. That is what I am speaking about. The 
Senators from Alabama would permit the Members of the House from 
Alabama to decide such questions as to matters within their respec- 
tive districts. 

Senator Overman. I speak of it as a matter of courtesy to the 
Senators. 

Representative Taylor. I think the same courtesy would extend 
to Mr. Moon, who is the Representative immediately interested in 
Tennessee. 

Senator Overman. But what will the Tennessee Senators say} 

Representative Taylor. I suppose they would follow Mr. Moon if 
there is any question as to it. I did not think there would be any 
question, and I did not think that there would be any necessity 
whatever to speak to anybody except to Mr. Moon. It is entirely 
in his district. 

Senator Overman. The question is whether there will be a defi- 
ciency next year and that Congress will be expected to appropriate 
$1 50,000 because we divert this appropriation to another fundi 

Representative Taylor. Congress will be expected in the next 
river and harbor bill to replace the sum where it was taken from and 
put it in a place where it will be used when* that section of the river 
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is in a condition to be improved. There is no question about that. 

Senator Overman. What are they doing at that end of the line 
from Browns Island to Chattanooga? Are they working? 

Representative Taylor. Not much, because they have not made 
arrangements to work. I do not know the details of the situation, 
but this is the statement made by the War Department: 

2, The action proposed ie not an actual appropriation of money, but simply author- 
izes the transfer of funds already appropriated for one section of the river, where, 
owing todelay incident to the acquisition of land needed for the contemplated improve- 
ment, they can not now be used with advantage, to another section where they can 
be so used. In order that there may be no misunderstanding as to the intent of this 
legislation, it Li suggested that the title of the resolution be changed to read — 

That suggestion is made as to Senate joint resolution No. 67. That 
is a clear statement of the proposition. It is delayed in account of 
the difficulty in acquiring title to the land. The information is that 
such delay will continue until after the reasonable expectation of 
the passage of another river and harbor bill, so that there will be 
nothing doqe on that portion of the river. The improvement of the 
Tennessee River was intended to be done as a whole, and it matters 
little whether money may be applied to any one part of the river 
more than another, except that the engineers now recommend that 
the work be continued between Riverton and Florence, but the specific 
appropriation for that reach of the river is about to be exhausted. 

Senator Overman. Wfiat is the total amount appropriated for the 
improvement of the river from Chattanooga to Browns Island ? 

Representative Taylor. I do not remember. I did not expect to 
appear before you and did not have that matter in mind. I think 
the unexpended balance there is something over $300,000. 

Senator Overman. Read the letter in full that you started to read. 

Representative Taylor. I did read the letter in full. 

Senator Overman. You read to the point where it was suggested 
that the title of the resolution be changed, and there you stopped. 

Representative Taylor. Continuing to read from the report on 
joint resolution No. 67 : 

Joint resolution authorizing the application of a portion of funds heretofore appro- 
priated for improving Teminsnec River between Chauarioogii and Browns Island to 
work on said river between Florence and Riverton. 

That makes clearer and plainer the real purpose of this matter. 
That suggestion was made in regard to the Senate joint resolution 
No. 67. Now, you are not considering that, you are considering an 
amendment to the deficiency appropriation hill. 

Senator Overman - . Have you read the whole letter* 

Representative Taylor. Yes; the whole letter. It is signed 
Henry Breckinridge, Acting Secretary of War. The Secretary of 
War attaches this letter to his report and remarks on the pending 
amendment. He approves the pending amendment. 

You desired to know the amount appropriated, and I was not 
willing to give my memory on the subject. I have the act in hand 
now. Here is the 1913 appropriation: 

Improving Tennessee River, Tennessee, Alabama, and Kentucky: For mainte- 
nance, and continuing improvement in accordance with the report submitted in 
House Document numbered Three hundred and sixty, Sixty-second Congress, second 
session, as follows: Above Chattanooga, Tennessee, 1610.000: between Chattanooga, 
Tennessee, and Bruwrw Island, Alabama, 1385,000: between Florence and Riverton, 
Alabama, 1100,000; below Riverton, Alabama, $110,000; in all, (1,105,000. 
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Now, there has accumulated in previous appropriations for the 
improvement between Chattanooga and Browns Island quite a fund — 
more than $150,000, as it appears. 

Senator Overman. This diversion of the appropriation would take 
about all that 1ms been appropriated for the improvement of the river 
between Chattanooga and Browns Island ? 

Representative Taylor. It would not. There is more than 
1160,000 to their credit. The exact unexpended balance on August 
31, 1913, is $377,826.19. 

Now, the amendment only says "that the sum of $150,000, or so 
much thereof as may be necessary, of the unexpended balance of the 
appropriation heretofore made for the improvement of the Tennessee 
River between Chattanooga, Tennessee, and Browns Island, Ala- 
bama," shall he transferred. It does not make any difference what 
that unexpended amount is, it applies only to the appropriation of 
$150,000, or so much thereof as may be necessary. I am quite sure 
that there is more than $150,000. 

Senator Overman. You have spent $100,000 between Florence and 
Riverton. 

Representative Taylor. And we could probably spend $500,000 
between now and the 1st of next March. 

Senator Overman. How would you expend it ? 

Representative Taylor. In blasting and clearing the channel. 

Senator Overman. In making locks ? 

Representative Taylor. No; in clearing and deepening the channel 
This appropriation is for open-channel work and not for locks. 

Senator Overman. You must have spent the money very quickly. 
It has been only a little over six months since the act was passed. 

Representative Taylor. Prior to this time it has not been spent 
very quickly. For years the work has been very much delayed. 
Congress would appropriate money and it would lie there unex- 
pended, because thev could not get contracts within reason to do 
the blasting and dredging. The Government engineers, several years 
ago, decided to build a Government plant. 

Senator Overman. Then that is how this money has been spent, 
because $100,000 could not have been spent in that time on ordinary 
work. 

Representative Taylor. Please do not draw that conclusion 
against them, because it is not true. They had a plant there that 
enabled them to use that amount of money — -$100,000 — advanta- 
geously and quickly. 

Senator Overman. In four months' time? 

Representative Taylor. Yes ; since the last river and harbor bill 
of February, 1913. 

Senator Overman. I am speaking of the appropriation of $100,000 
made in the last act. 

Representative Taylor. That $100,000 has been utilized by work- 
ing the plant up to its full capacity, and will be exhausted by Octo- 
ber 1. It is a very fine plant and it can be moved from one part of 
the river to another. Right now they can not move it from its 
place between Florence and Riverton because of shoals and low 
water. They invested in that plant with the authority of law and 
because otherwise they could not do anything at reasonable con- 
tract cost. The plant saved money for the Government. It clears 
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out all the shallows between Florence and Riverton. A great deal 
of the material has to be blasted. By means of this plant they have 
been able to do the work rapidly, and they will do it more rapidly 
still if they have the use of this money that is now idle. 

Senator Overman. Browns Island is in Alabama? 

Representative Taylor. Browns Island is in Alabama, and Chat- 
tanooga is in Tennessee. 

Senator Overman. How far is it from Browns Island to Chatta- 
nooga ? 

Representative Taylor. I would say that it is about 170 miles 
from Browns Island to Chattanooga. 

Senator Overman. All right; we will give the matter our careful 
consideration. 

Representative Taylor. I hope you will. 

STATEMENT OF HON. JOHN E. RAKER, REPRESENTATIVE IN 
CONGRESS FROM CALIFORNIA. 

Representative Raker. Mr. Chairman, if the committee please. 
Senator Perkins presented an amendment to the bill before you, H. R. 
7898, relating to the deficiency at the Fort Bidwell Indian School in 
California. It provides under the heading "Indian affairs": 

That the unexpended balance remaining upon the bookt* of the Treasury ou June 
thirtieth, nineteen hundred and thirteen, of the appropriation of $15,000 for improve- 
ments at Fort Bidwell School, in California, as follows: {7,000 for the erection and 
construction of a water and electric- light system; $3,000 for Mewerage system; $3,000 
for a steam laundry; and $2,000 tor a complete heating system of the school and acces- 
sory buildings, " under the act of August twenty-fourth, nineteen hundred and twelve, 
entitled "An act making appropriations for current and contingent expenses of the 
Bureau of Indian Affaire, for fulfilling treaty stipulations with the various Indian 
tribes, and for other purposes, for the fiscal year ending June thirtieth, nineteen hun- 
dred and thirteen" (Thirty-seventh United States Statutea, pages five hundred and 
eighteen to five hundred and twenty), and under the terms of said appropriation of 
$15,000, is hereby reappropriatcd and made available for the fiscal year ending June 
thirtieth, nineteen hundred and fourteen. 

To show the reason why I come before the committee, Senators, I 
will state that I introduced in the House a bill, No. 78'25, to cover 
this same subject, and it was referred to the Committee on Appro- 
priations; but before we could get a report upon the bill it was out 
of the House. It came out the same day they made a report on the 
bill. It was necessitated for the reason that thev thought they could 
use the $15,000 which was appropriated especially for this school for 
the several purposes named, and just before the end of the fiscal 
year they had used only half, or about half, of the appropriation. 
Tbey were delayed on account of not getting the engineer to go 
there and make an examination of the ground and prepare for the 
work, so they made a verbal contract to complete the work and 
thought they could go on. 

The matter was submitted to the Treasury Department, after the 
fiscal year ended and the month had passed by, and the Treasury 
Department held that the money could not be used, that the balance 
had to go back into the fund ; 18,000 of this money was used, and 
the balance has gone back into the fund. The material is on the 
ground, the ditches are dug, the other work is ready to construct 
these buildings, the electric light plant, the sewerage system, etc., 
but we can not proceed because we have not the money, 
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Then Senator Perkins introduced this amendment. The matter 
was submitted to the Department of the Interior, which made a favor- 
able report to the Committee on Indian Affairs of the Senate and the 
Committee on Indian Affairs of the House, and urged that the Com- 
mittee on Appropriations permit this balance of about $8,000 to be 
used. I saw the chairman of the Committee on Indian Affairs of the 
House, who left the other day on a visit necessitated by an appoint- 
ment, and he said: "You may tell the committee in the Senate that 
I am very much in favor of having this appropriation go through on 
the urgent deficiency bill." 

A brief statement here from the superintendent of the schools, if 
you will permit me to read it, will show the situation: 

If this bill is passed in lime so thai this money may be expended this fall and 
no! using any of our regular fund for the purpose, we can finish and contii 
building-up process at the school. 

Asperhapsyou know. I have been striving in every way possible to make this school 
an honor lo Modoc County instead of a kind of joke. 

The department reports favorably on the bill. 
Senator Overman. What does the department say? 
Representative Raker. The department says this in a letter to 
Senator Stone : 

I have the honor lo acknowledge receipt of request for a report on H, R. 7898, an 
amendment proposed by Mr. Perkins lo the urgent deficiency bill (H. R. 7898), which 
provides for the reappropriation of the unexpended balance of the 115,000 made avail- 
able for the use of Fort Bid well by the Indian appropriation act of August 24, 1912. 

Owing to unavoidable delays in making the preliminary estimates with reference 
to the water system at the Fort bidwcll School, which was one of the four items specifi- 
cally provided for, the construction contemplated was not completed during the fiscal 
year 1913. It was only possible to purchase materials amounting to $8,348. Informal 



the purchase of these materials, but little or no work toward the construction of the 
buildings was accomplished. The materials arc now on band. As the Fort Bidwell 
School is specifically appropriated for there arc no funds available for the completion 
of these buildings except the support fund of the school which amounts to only $20,000 
and which is scarr ely adequate to maintain 125 pupils, the comptroller having decided 
that the unexpended balance from the $15,000 from "Indian school and agency build- 
ings" is not available for use during the fiscal year 1914. 

It will be necessary to defer all building operations until money becomes available 
for the completion of these projects. It is very necessary that this work be begun at 
the earliest practicable date, for delay will result in the deterioration of the materials, 
and the excavations already made for the water pipes will soon fill up unless properly 
completed. 

I urgently recommend that the provisions of this bill be incorporated in the pending 
urgent deficiency bill. 

Senator Overman. That is sufficient. Is that your home ? 

Representative Raker. Yes, sir; that is my home. I have been 
there for 29 years, living in the sagebrush and in the cold. If we can 
complete this school by the middle of December, we can use it. 
Otherwise, we will have to wait until next April. 

I thank you, Senators, and you, Senator Perkins, for your kind- 
ness lo us alwavs. 
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STATEMENT OP HON. DAVID J. LEWIS, REPRESENTATIVE IN 
CONGRESS FROM MARYLAND. 

Samuel J. Gompers, acting chief of the Division of Publications and 
Supplies, Department of Labor, John B. Densmore, Solicitor of the 
Department of Labor, and Robert Watson, chief clerk of the Depart- 
ment of Labor, appeared. 

DEPARTMENT OF LABOR. 

Representative Lewis. Mr. Chairman and gentlemen of the com- 
mittee, I have but a few words to say. I am interested in the organi- 
zation and the development of the Department of Labor only as any 
other Member of Congress would be interested, except pehaps from 
my peculiar relation to its activities as the chairman of the Com- 
mittee on Labor of the House. The subcommittee, of course, under- 
stands that it is a new department of the Government, and the first 
attention that it received of a fiscal character was such as it has 
received on the House side in the initiation of this bill. It came into 
being under circumstances which make that so. 

The Department of Labor submitted estimates as to the necessities 
for the coming year. I understand that only 16 per cent of the 
estimates submitted by the department were allowed by the House 
committee. Mr. Chairman, of course that leads to one of two con- 
clusions, either that the estimates of the Department of Labor were 
grotesquely extravagant or that the House committee has behaved 
m an utterly irresponsible way toward that new function of the 
Government. But I believe neither conclusion is quite correct. 
I understand the difficulty has been this. The House committee has 
proceeded upon the theory that the Department of Labor would con- 
tinue in its housekeeping and fiscal characteristics, a mere existence 
or at least an incident of the Department of Commerce and Labor, 
and that the ordinary expenditures that would go for a separate 
function of the Government would not attend it. I believe perhaps 
a review of the testimony and the action of the committee itself on 
the other side of the Capitol will sustain that view. 

Mr. President, that view is an utterly mistaken one. The Depart- 
ment of Labor is not in any sense an incident in its housekeeping 
of the Commerce Department. The separation I believe has already 
taken place or it is now taking place. Both of them will have to 
keep house. 

Senator Perkins. When is there to be a new building for the 
department? 

Representative Lewis. I am not able to answer such questions 
inform ingly. I will ask you to reserve them for these other gentle- 
men; but that the treatment has been utterly insufficient and 
inadequate appears clearly to me. I mean by that that at points 
where one who is not specially informed as to the operation and 
necessities of the department can judge it is apparent that the 
department has not been accorded by this treatment the sort of 
assistance it should receive. 

I want to refer to a list of publications of the Bureau of Labor as 
an incident in this subject that I can fully understand. I am free 
to say, Mr. Chairman, that probably my life history would have been 
wholly different had it not oeen for the publications of that bureau. 
I think I am quite certain in that statement. Yet in the appropria- 
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tion made by the Appropriations Committee of the House the usual 
deficiency to pay for the publication of the studies of the Bureau of 
Labor has been omitted. 

Senator Overman. Do you not suppose that the reason why they 
did not put that in is because this is not the legislative, executive, 
and judicial appropriation bill but it is an urgency deficiency appro- 
priation bill t If we begin to put on appropriations for the Depart- 
ment of Justice and other departments we will have another legisla- 
tive, executive, and judicial appropriation bill here for the fiscal 
year ending June 30, 1914. This is an urgent deficiency bill and 
carries only such items as are absolutely necessary, where there is a 
deficiency. 

Representative Lewis. Mr. Chairman, you may better conjecture 
as to the reason than I and that may be the reason. 

Senator Overman. That is found to be the reason, because here 
we are making deficiency appropriations, not regular appropriations 
for departments. We can not put upon it any new legislation mak- 
ing provision for clerks when a new department is formed. We can 
not add to the force. The representatives of the Department of the 
Interior come here and ask for a great number of clerks ; and here is 
another department coming and asking for the same thing. I have 
said to them as I say to you that we are bound by the idea that this 
is nothing but an urgent deficiency appropriation bill, and we can 
not legislate here as to clerks and other employees. I suppose that 
is the reason why the House committee did not make the provision 
to which you refer. 

Representative Lewis. The Department of Labor is a seven 
months' old child, and here, a few months before the time ■ 

Senator Overman. That is unfortunate, but they have a right to 
estimate for the regular legislative, executive, and judicial appropria- 
tion bill. 

Representative Lewis. I presume something will have to be done 
for it is an organic institution at any rate. As an illustrative inci- 
dent they have denied the Bureau of Labor the usual appropriation 
for printing. These publications are absolutely necessary. I should 
like to have this list of estimated appropriations for printing and 
binding appear as a part of my remarks. 

Senator Overman. All right. It will go into the record of the 
hearings. 

(The matter referred to is as follows:) 

[Department of Labor, Bureau of Labor Statist^.] 
Euimated appropriation/or printing and binding, jitcal year ending JuneSO, 1914. 
Miscellaneous printinj; (blanks, etc.) $1,500 



Publications (ordered by Congress) purchased for distribution 800 

Bulletins in Printing Office and uncompleted, June 30, 1913 900 

— «, 700 

Bulletins (all in preparation or definitely provided for): 
Prices and wages bulletins — 

Retail prices, 1890 to April, 1913 1,650 

Retail prices— 6 bulletins (published bimonthly) 10,000 

Wholesale prices-] bulletin 1,350 

Wages, 1907 to 1912 (500 pp.) 4,100 

Wages, union, 1907 to 1912 (150 pp.) 1,500 

Wacos. 1913 (200 pp.) 2,400 

Wti-res, union. 1913 (70 pp.) 700 

,- 21,706 
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Bulletins (ail in preparation or definitely provided for)— Coo tinned. 
Other bulletins — 

Conciliation and arbitration in the building trad en $150 

Workmen's compensation laws of the United States and for- 
eign countries 1,500 

Wheat and flour prices 900 

Hotter prices 400 

Conciliation and arbitration in clothing trades 800 

Summary, report on woman and child labor (300 pp.) 2,400 

Governmental aid in housing of working people (200 pp.) 1,400 

Cost of living in Great Britain 450 

Minimum wage laws 750 

Foreign labor laws. Great Britain] 

Foreign labor laws. Germany I ™ 

Foreign labor laws. France I ' 

Foreign labor laws, Belgium J 

Factory inspection in European countries 1, 000 

Factory inspection in the United Slates 1,000 

Hygiene of the smelling industry 750 

Mortality and morbidity among locomotive engineers 300 

Women in industry (2 bulletins) 1,000 

Hygiene of lead-using trades (2 bulletins) 1, 000 

Methods of protecting workers against, dust and fumes 300 

Anthrax as an occupational disease in the United Slates 400 

Causes of mortality in .cotton-mill occupations 1,000 

Miscellaneous bulletins (6 issues; 90 pp. each) 3, 500 

Bibliography (beginning Jan. 1) 1, 100 

$22,600 

Total estimated demands for printing 49, 000 

Total allotment transferred by Department of Commerce and available 32,500 

Estimated demands for printing in excess of allotment 16, 500 

Representative Lewis. These are absolutely necessary for the 
Committee on Labor of the House or for any other students of labor 
subjects in disposing of matters that come before them. I do not 
know how we could get along without the publications, the studies, 
and the researches of the Bureau of Labor of the United States. 

I am frank to say, sir, biased as I am in favor of the activities of 
the Labor Department, that if this policy of treatment is to be con- 
tinued, I should regard indeed as a great blessing if the statute cre- 
ating the department were repealed and the old status restored in 
the Bureau of Labor. 

Senator Overman. There are some duplications here to which I 
wish to call your attention. Your remarks have been exceedingly 
interesting and you have given a great deal of light on this question. 
I am going to read some of these estimated appropriations: 

Workmen's compensation laws of the United States and foreign countries. 

Is not that a duplication 1 Did we not have all that before our 
committee 1 

Representative Lewis. I think not, Senator. We have some 48 
States legislating on the subject and they are taking all kinds of 
views upon it and need all kinds of examples. 

Senator Overman. We have had a volume containing all that 
matter. 

Representative Lewis. I was not referring to that particular 
volume. 

.Senator Overman. The Senate and House under the direction of 
the Joint Committee on Printing spent $100,000 in getting all this 
information. This is not the only department that is duplicating 
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the work of other departments. Here is an estimate for Si ,500 for 
a work already printed and published. 

Representative Lewis. The committee probably was duplicating 
the work of the Labor Bureau in this case. 

Senator Overman. No, this was done before the Labor Depart- 
ment was established. You remember the workmen's compensation 
bill? 

Representative Lewis. But I think that work did not give the 
comparative statutory laws of the different countries of the world 
and the compensation paid to labor. It may have given some of 
them. 

Senator Perkins. You asked for $25,000 for printing and binding 
and the House did not allow you anything? 

Mr. Gompers. No, sir; they allowed us nothing. 

Representative Lewis. There is a deficiency of $16,000 that has 
usually been allowed. That is denied at this time. 

I ask for the Department of Labor simply that this subject be 
treated de novo by this committee. It has received no adequate 
attention on the other side, or it has been treated upon an utterly 
fallacious basis, in my opinion, on the other aide. Therefore I would 
ask this subcommittee and the committee generally to consider the 
subject de novo in its entire bearing with reference to the economical 
interests of this new department of the Government. 

Senator Overman Here is another item: 

Methods of protecting workers against dust and fumes, $300. 

We have a department here that has a current appropriation of 
two or three hundred thousand dollars for that purpose. That is 
Dr. Holmes's department. Why should the Department of Labor 
do that same work? 

Representative Lewis. Is there a duplication of literature in that 
case? I am not informed. 

Senator Overman. Dr. Holmes gets out such information as that 

Representative Lewis. You would not argue, I assume, that the 
work of this department should be destroyed. 

Senator Overman. No ; we do not want "to destroy it, but we do not 
want one department to do something that another department is 
doing. If the Department of Labor does it, Dr. Holmes ought not to 
do it. That is what I am trying to get at. Why should we give 
$1,500 to one department for publishing what is issued by another 
department ? 

Representative Lewis. I was not making this the point of resistance 
for the argument, but I was using itiust as an illustration of my own 
action and my own relation to it. These publications ought to go on 
continuously. These studies produced by the Labor Bureau ought to 
be published. Under the bill as it stands the publication is stopped 
for the want of an appropriate deficiency. I think in the whole history 
of the Labor Bureau those publications have not been stopped in the 

East, but they have been going on continuously. I do not understand 
ow a student of labor sociology in the United States can get along 
without them. 

I thank the subcommittee for the attention they have given to me. 
Senator Overman. We are very much obliged to you for coming 
here. I want to state that the question of duplication belongs not 
so much to this bill as to other bills, 
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Representative Lewis. I think a committee on that subject would 
be a very good idea. 

Senator Overman . I was just thinking that we ought to have a com- 
mittee to investigate these departments and get the bulletins of each 
department and see if we can not stop this duplication. Do you not 
thin k so ? 

Representative Lewis. I think so; and I would be glad to aid in 
any way I could. 

Senator Overman. It looks to me as though if the Department of 
Labor is doing these things some other department ought not to do 
them. 

Mr. Gompers. Mr. Chairman, will you allow me a word here, as I 
have charge of the publication of those bulletins 'i I think you are 
slightly in error in the matter of duplications. The Bureau of Mines 
bulletin is as to dust and gases, etc., in mines, and this is in relation 
to dust in machinery, emery wheels, and such things, and to health 
saving devices. Of course it is an entirely different proposition, and 
it is not a duplication in the proper sense. 

As to the bulletin or workmen's compensation laws being a dupli- 
cation, that is a matter brought entirely up to date. I understand 
that it has been carried up to this time and all the acts of the differ- 
ent legislatures are compared with foreign acts and the matter has 
been carried to date. These bulletins are in the course of prepara- 
tion. Some of them have been completed and we need the money 
to print them. It is not a matter of preparing bulletins because they 
are in the course of preparation now. It is a matter of printing them 
or otherwise letting them stand, in which case the cost of preparation 
is lost. That would be a clear loss to the Government because they 
can not be published unless the money is appropriated for that pur- 
pose. 

Repi esentative Lewis. These gentlemen represent the Depart- 
ment of Labor here. 

Senator Overman. We are very glad to have them here and will 
hear them with pleasure. 

STATEMENT OP ROBERT WATSON, CHIEF CLERK, DEPART- 
MENT OF LABOR. 

Senator Overman. Gentlemen, the House hearings are very full. 
I do not want to cut you off at all; but I want you to be as brief as 
you can, and not repeat what vou have already said before the House 
committee, because we have that. Our time is limited, but I do not 
want to cut you off at all. I wan! you to make a full statement of 
anything you have to say, without repetition of what has been said 
already. 

CONTINGENT FUND, DEPARTMENT OF LABOR. 

Mr. Watson. Mr. Chairman, I desire to state by way of preface 
that it was the wish of Secretary Wilson to appear here, but he has 
been unavoidably detained because of illness, so we appear in his 
absence. I shall endeavor to adhere to the points which we have 
outlined in the letter which we addressed to Senator Martin, chair- 
man of the committee. 

Senator Overman. Yes; I have that letter. 

Mr. Watson. It is a detailed statement as to what we shall need 
in addition to the appropriation which the House committee granted 
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us. We feel that it is of the utmost importance that these amend- 
ments be made if we are to continue doing business. 

As an instance, I wish to cite the fact that the Department of Com- 
merce Is at the present time in the process of moving up to its new 
building. The plan as outlined by the House committee contem- 
plates that the four bureaus of our department shall go up into that 
new building. 

Senator Overman. Where is the new building ? 

Mr. Watson. It is at Nineteenth Street and Pennsylvania Avenue. 
It is contemplated that the Secretary's office shall be separated from 
all of the four bureaus. As we have indicated in this letter, we feel 
that it will be utterly impossible to carry on the business of the de- 

Eartment under that plan; and a-* we are at present situated, we 
ave not enough money in our contingent fund to provide heat, light, 
and other absolute necessities for the conduct of the department 
for the ensuing winter. 

Senator Overman. What rent do you pay for the building? 

Mr. Watson. For the building where we are at the present time I 

Senator Overman. No: the building into which you are going to 
move. 

Mr. Watson. The House has granted $5,000 for the office of the 
Secretary. There is no building suitable to our needs which can be 
had, so far as we have been able to ascertain. I suppose this plan 
w»s proposed on the presumption that there would be a building in 
close proximity to the Commerce Building up there which would 
enable the Secretary to do business back and forth with the various 
bureaus. So far as we have been able to ascertain, there Is no «uch 
building; and even though there were such a building, we feel, as I 
have stated before, that it would be impossible for him to carry on or 
to pass upon the immigration mutters as the law declares he shall 
if he were to be separated from that bureau and put into another 
building. 

But the particular point — I do not mean by that that it iB of any 
more importance than the others — is the con tin gent -expense appro- 
priation. As I say, we have not enough money. We have available 
at the present tinie but 91,220, and we figure that if we ere to buy 
things that we absolutely must have to conduct the business of these 
offices throughout the winter we must have that increased to $29,000, 
which we have requested. 

I have made an itemization of the various expenses we wi' 1 be ca'led 
upon to meet and I shall be glad to add it to the record. 

(The matter referred to is as follows:) 

Ittmimtion of contingent trpentet. 

Furniture $9,300 

Conveyances 6, 500 

Overhead expenses: 

Telegraph service $200 

Telephone «?rvice 525 

Car tickets 150 

Foreign postage 75 

Electrical service, fans, light, and power 2,000 

Fuel 650 

lee 475 

Laundry 200 

Total sr, .t 4,275 
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Miscellaneous expenses: 

Stationery 91, 875 

Additional office equipment (or Assistant Secretary and chief clerk. 250 
Additional office equipment for Division of Publications and Sup- 
plies 400 

Envelopes 2, 500 

Paper 1, 000 

Total J6.025 

Moving 1, 0C0 

Traveling expenses (nffice of the Secretary) 900 

Field investigations (Children's Bureau) 2,000 

Total, itemization of contingent expenses 29,000 

CLERKS, DEPARTMENT OF LABOR. 

Mr. Watson. The matter of personnel is another one of most 
pressing importance. As Mr. Lewis stated, the House committee 
apparently proceeded upon the theory that the Department of Com- 
merce would apportion to us a proportionate amount of the help. 
Out of a total of 156 employees, however, we got but 16. My office, 
which is that of the chief clerk, has been provided with no clerical 
assistants whatever. Consequently I have been put to the necessity 
of drafting employees from the other bureaus, which are already 
undermanned. One of them is on record to that effect. The con- 
sequence is that they are falling far behind in their work. We have 
set forth, in the letter to the committee, a list of the personnel which 
we feel it will be necessary for us to have. 

Senator Overman. Is that all set out here in this letter to Senator 
Martin ? 

Mr. Watson. Yes, sir; all that part of it. 

Senator Overman. Suppose you confine yourself to the items that 
you think are very urgent and most important. 

conciliation and mediation in labor disputes. 

Mr. Watson. Very well. I wish merely to add, then, a word in 
connection with the duties which are imposed upon the Secretary in 
connection with section 8 of the organic act, which provides for con- 
ciliation and mediation in labor disputes. The Secretary's construc- 
tion of that section was that he was authorized to appoint officers 
for the conduct of that work. With that opinion the House com- 
mittee apparently took issue. As a consequence we have been lim- 
ited to $5,000, which is made available solely for the payment of 
expenses. I have also indicated in this letter that we nave so far 
participated in some 1 1 cases in carrying out these duties. 

Senator Overman. Is there not any conflict between that and the 
Mediation Commission? 

Mr. Watson. No, sir. 

Senator Overman. You call yours the conciliation board? 

Mr. Watson. Mediation and conciliation. Their functions, as I 
understand, are confined to railroad disputes. Ours are industrial 
in the broadest sense of the word. Our duties embrace all kinds of 
industrial and trade disputes. The work is to be nation-wide in 
scope, and is to be conducted from the Atlantic to the Pacific. 
10818—13 7 
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As I say, we have been besieged with requests for mediation ever 
since we have been organized, and we have been forced to deny 
several of these requests, so far, because of lack of funds; $5,000 
will not be sufficient to enable ua to perform those functions during 
the balance of the fiscal year. We have also been denied the right 
to appoint men under this section, which it was the desire of the 
Secretary to do, and which he felt it was absolutely necessary to do 
if we are to get men who are qualified to cany out this Work to a 
successful consummation. 

On the other points I do not know that there is anything I can 
state in addition to what is set forth in the letter which we have 
addressed to the committee. Our chief purpose in appearing here 
was, if possible, to shed any further light wc could on those statements. 

Senator Overman. We want to hear you on anything you want 
especially to enforce upon us. 

CONTINGENT FUND, DEPARTMENT OF LABOR. 

Mr. Watson. The matter of most pressing importance is that of 
rent and the requisites of the office. The Secretary's immediate 
office at the present time is equipped with one desk and about four 
chairs. That is all he owns in the office. When the Department of 
Commerce moves out, which they are doing now (I suppose they 
will be all out next week), there will not be even a carpet on the floor 
for the Secretary's office. We have no bookcases for him, and we 
shall soon reach the point where we will not be able to buy even 
pencils and paper: we will not be able to defray the expenses of 
telegraphing, telephones, or, as I have said before, heat and light. 

Senator Overman. How much do you have now for contingent 
expenses ? 

Mr. Watson. We have $1,220. 

Senator Overman. That was in the last appropriation bill? 

Mr. Watbon. No; to that, $5,000 has been added by the House. 
Of course, that is not available at the present time, however. 

Senator Overman. I understand there was $37,900 transferred 
from the original appropriation for the Department of Commerce 
and Labor. 

Mr. Watson. That has to be apportioned among the various 
bureaus. Each bureau gets a certain amount of the contingent fund. 

Senator Overman. How much doeB this bureau get? 

Mr. Watson. The office of the Secretary, which covers the Secre- 
tary, assistant secretary, chief clerk, disbursing clerk. Appointment 
Division, and the Divisions of Publications and Supplies, got in all 
$7,300. We have prepared a statement showing just how we have 
expended that money; and, as I stated before, we have $1,220 left 
to-day. 

Senator Overman. You got $7,300 out of $37,900 ? 

Mr. Watson. Yes, sir. For instance, $13,500 of that sum is 
available only for the expenses of the outside immigration service. 
We can not touch that. The balance has been apportioned to the 
various bureaus. We subsequently deducted a proportionate 
amount from that, in order to further increase the Secretary's allot- 
ment. 

Senator Overman. All the bureaus that are taken away from the 
Department of Commerce and Labor, and included in your depart- 
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incut, have been provided for in the legislative appropriation bill, 
have they not ? 

Mr. Watson. The bureaus have been; yes, sir. What we are ask- 
ing for now is simply a contingent fund for the office of the Secretary 
itself, as distinguished from those services. 

Senator Perkins. How much do you estimate is absolutely neces- 
sary for that purpose? 

Mr. Watson. Wc request that the 15,000 granted by the House be 
increased to $22,779. 

Senator Perkins. That would carry you through to the end of the 
fiscal year? 

Senator Overman. For contingent expenses? 

Mr. Watson. Yes, sir. 

Senator Overman. And that is to be used for buying furniture? 

Mr. Watson. To buy furniture, to pay for heat, light, rent, and a 
thousand and one other miscellaneous items which are necessary for 
the conduct of the office. I have a detailed statement setting forth 
just how we expect to expend the money. 

Senator Overman. That is in the letter? 

Mr. Watson. YeB, sir. 

Senator Overman. I will ask the stenographer to put the letter in 
the record. 

{The matter referred to is as follows:) 

Department op Labor, 
Office op the Secretary, 

Washington, September It, 191J. 
Hon. Thomas 8. Martin, 

Chairman Senate Committee on Appropriations, Washington, D. C. 
Sir: I desire to invite your attention to pages 34 to 36 of the urgent deficiency bill, 
H. R. 7898. and the appropriation therein authorized for the Department of Labor 
during the balance of the present fiscal year, in the hope that what follows hereinafter 
will be sufficient to cany conviction to your mind, as well as that of the other mem- 
bers of the Senate Committee on Appropriations, that if the laws with the enforce- 
ment of which this branch of the Government is charged are to be given force and 
effect further provision must be made ar '"" 



The Secretary's Office of the department is composed, in addition to that of the 
head of the department, of the offices of the Assistant Secretary, Chief Clerk, Dis- 
bursing Clerk, Appointment Division, and Division of Publications and Supplies. 
The only force which has thus far been provided to man these various offices is some 
16 employees which were transferred by the Department of Commerce out of a total 



of 1.56 previously assigned to the corresponding duties in the former Department 
of Commerce and Labor. As a result it has been a physical impossibility to transact 
in a satisfactory manner the business of the executive offices of this department. 
The office of the chief clerk is at present without any clerical assistants whatsoever. 
As a temporary expedient the department has been put to the necessity of detailing 
employees from the various bureaus under its jurisdiction, greatly to the detriment 
of these branches of the service. This is manifestly a condition which calls for speedy 
relief. If the business is to be carried on in even a reasonably efficient manner I 
deem it imperative that the following positions, in addition to those which are pro- 
vided in the bill passed by the House, be authorised: 
Office of the chief clerk : 

1 clerk, at 81.800 $1,800 

1 clerk, at 81 .600 1,600 

1 clerk, at $ I. M0 1,400 

1 clerk, at 81.200 1,200 

1 assistant messenger, ar 1720. 720 

Appointment Division- 

I clerk, at SI. 800 1,800 

Division of Publications and Supplies: 

1 clerk, at 81,800 1,800 

2 clerks, at 81,600 3,200 
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Division of Publications and Supplies— Continued. 

1 clerk, at $1,400 $1,400 

2 clerks, at $900 1.800 

2 assistant messengers, at $720 1.440 

Office of disbursing clerk: 

1 clerk, at $1,800 1.800 

1 clerk, at $1,(100 1.600 

1 clerk, at $1,400 1.400 

Office of the Secretary mid Assistant Sccrelary: 

1 messenger, al $1,030, in lieu of 1 messenger, at $840 100 

23.120 
Note. — This messenger is to be assigned (o the office of the Secre- 
tary. The salary specified is that paid to all messengers assigned to 
Cabinet officers, with possibly one exception, and it is considered but 
just that no discrimination should be made in this instance. 
Mechanical force: 

leHgineer. at $1.200 1.200 

2 elevator conductors, at $720 1. 440 

3 skilled laborers, at $840 2.520 

2 firemen, at $660 1. 320 

laborers, at $360 3. 960 

1 carpenter, at $900 900 

1 chief watchman, at $900 900 

2 watchmen, at $720 1. 440 

4 charwomen, at $240 960 

Total 37,760 

Note. — The personnel of (lie department as at present constituted comprises 
neither a mechanical tone nor employees for the upkeep, repair, and cleaning of its 

Juarters. It. is. of course, very evident that some provision of this »ort must be made. 
therefore feel that I can not loo strongly urge upon vou the necessity for providing 
$37,760 in addition to the $8,416.70 authorized at line 12 of page 34. in order to com- 
plete the personnel of this office. 

The second item to which I wish to draw your attention is that of $5,000 at line 22 
of page 34, for contingent expenses. The Department of Commerce transferred to the 
Department of Labor for contingent expenses $13,500, which is only available for sup- 
plies furnished \o the Immigration Service outside of Washington, and $24,400 for 
expenses in the city of Washington, Thin latter amount was apportioned as follows: 

Bureau of Immigration $1,600 

Bureau of Labor Statistics 3, 400 

Bureau of Naturalization 8, 500 

Children's Bureau. 3, 400 

Office of the Secretary 7,300 

It will be observed that $7,300 was made available for the executive offices of the 
department as distinguished from it* various bureaus. This was accomplished, how- 
ever, only by the exercise of the most rigid economy and deductions from the various 
bureaus composing the department which they could ill afford to stand. This $7,300 
has been expended as follows: 

Statement $howing supplies and equipment* purchased. 
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Thus leaving an unobligated balance of $1,220.85. To this the House bill proposed 
to add $5,000, making available $0,220.85 for the following items throughout the 
balance of the present fiscal year. 

Furniture for executive offices and clerks allowed $2, 750 

M iscel taneous supplies 10,650 

Horses and vehicles 6, 500 

Maintenance and upkeep of buildings 5,000 

Traveling expenses for office of the Secretary 1, 100 

Field investigations, Children's Bureau ." 3,000 

Total 29,000 

It is absolutely essential that the difference between this amount and that pro- 
posed, to wit, $22,779.15, be allowed if the executive offices of the department are 
to be equipped with furniture, machines, and such other accessories as are indis- 
pensable to the transaction of ordinary Government business. 

The plan proposed in the House bill for housing the Department of Labor is impos- 
sible. It contemplates that the four bureaus constituting the Department of Labor 
shall occupy the quaiters originally planned for them as part of the Department of 
Commerce and Labor (i. e., in the new Commerce Building) and that the offices of 
the Secretary of Labor shall be located iu another building, where anything like 
immediate supervision would be impracticable. The Secretary or the Acting Secre- 
tary must personally pass upon 75 per cent of the matters arising under the immigra- 
tion laws. This means that he should he in the came building with the Bureau of 
Immigration. Hardly a day passes that he is not. in consultation with Senators, 
Congressmen, or the general public in case? involving the right of aliens to enter or 
remain in the United States. This is a subject dealing with human beings, rather 
than commodities. In nearly every instance prompt action is imperative, and as a 
consequence the Secretary must be in such cloae proximity to the Bureau of Immigra- 
tion and all its records that any of the latter can be produced in a moment's notice. 
This will be possible only when he is in the same building with the Bureau of Immi- 
gration, as he is now and always has been. To meet this situation the department 
requests $9,000 for rent in lieu of the $5,000 granted, which will enable it to provide 
offices for the Secretary. Bureau of Immigration, and Children's Bureau in theWillard 
Building, and move the Bureau of Naturalization and labor Statistics to the new 
building which will be occupied by the Department of Commerce. 

I therefore respectfully recommend that the committee strike out from line 24 of 
page 34. "for the office of Secretary of labor, $5,000," and insert in lieu thereof, "For 
the Department of Labor. $9,000." 

The refusal to allow more than $5,000 for expenses of commissioner* of conciliation 
is so far insufficient to carry out the term* uf section 8 of the act of March 4, 1913, 
creating the Department of labor, that it virtually amounts to a repeal of one of the 
department's most important functions, as it fails to provide 1h,e means for doing that 
which the general law says shall be done. The original amount requested was $50,000, 
and this sum should by all means be provided if the law is to be given effect. Since 
the department came into being it has participated in some 11 case* arising under this 
provision of law. Success has attended its efforts in practically every instance. 
There is no more important question hefore the country to-day than tins which has to 
do with the promotion of a belter understanding between employer and employee. 
Present indications are that the department will be constantly engaged in the per- 
formance of the duties which this section of the law imposes upon it. Occasions fur 
the utilization of its good offices are of course more or less spasmodic, but in the brief 
period of its existence these instances have occurred with such frequency as to indicate 
that the department should have money and men available for continual service under 
this section. The House bill limits the expenditure of this money to the payment of 
expenses of commissioners of conciliation. Adhering to the opinion itml it should be 
available for payment of salaries and expense* of ilxv-e officers, I trust that the com- 
mittee will strike out lines I to 5, on page 35. and insert in lieu thereof "to pay the 
salaries and expenses of commissioners of conciliation in labor disputes whenever 
appointed in pursuance to section 8 of the act creating the Department of Labor, 
$50,000, or so much thereof as may be necessary." 

The appropriation of $14,000 for a new water main for the Ellis Island immigration 
station, while it is inadequate to do all the work originally proposed, will be sufficient 
to do that part of it that is urgently needed, leaving the remainder for future dispo- 
sition. 

The Philadelphia immigration skitim is ccmplctcd except for the erection of an 
inspection house lo be placed upon a pier which h.is recently been finished. This 
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building will cosl $50,00(1. and of this sum there is but $35,000 available. Unless, or 
until, the balance is appropriated construction work can not be commenced and the 
landing conditions at this growing port will continue in the anomalous slate which 
originally led to starting the station project. This sum should be appropriated now. so 
that the building may be ready for occupancy by the spring of 1914. 

The House bill carries no appropriation of funds for additional investigative work 
to be undertaken by the Bureau of Labor statistics. As a consequence, it will be 
impossible to undertake much work along this line of endeavor which really should 
be pursued. 

The House bill omits entirely the appropriation of $25,000 which was requested for 
printing and binding. The Department of Commerce transferred to the Department 
of Labor the sum of $84,000 for printing and binding during the fiscal year 1914. Of 
the amount transferred, (83,125 was for printing and binding of bureaus and 
services taken over by the new department. This leaves but 1875 for the offices of 
the Secretary, which is utterly inadequate to provide even absolute necessities. For 
instance, the publication of the Secretary's annual report alone (a duty imposed upon 
him by law) would exhaust over one-half this amount. The balance will not begin to 
meet the needs of this office. It should be increased to $10,000. There should also 
be provided $15,000 additional for printing and binding for the Bureau 'ofT Labor 
Statistics. The work which this blanch of the department is doing along these lines 
is of inestimable value, and its curtailment, which is inevitable unless additional 
funds are provided, will lie a serious loss. 

I feel that 1 can not overestimate the importance of each and every one of the above- 
enumerated items, and it is my sincere hope that the committee, after a careful con- 
sideration of the entire matter, will reach the same conclusion that I have, i. e.. that 
they are absolutely essential to the carrying forward of the work which falls to the 
lot of this department of the Government. 

Respectfully, W. B. Wilson, 

Secretary. 

STATEMENT OF SAMUEL J. Q0MPEES, CHIEF OF THE 
DIVISION OF PUBLICATIONS AND SUPPLIES, DEPART- 
MENT OF LABOR. 

PRINTING AND BINDING, DEPARTMENT OF LABOR. 

Mr. Gohpers. Congressman Lewis, in his talk, spoke of the 
$15,000 asked for by the Bureau of Labor Statistics. That accounted 
for only $15,000 of the $25,000 aaked for. We, in our estimates, ask 
for $10,000 for the printing for the office of the Secretary. 

The Department of Commerce, when it separated from the De- 
partment of Labor, turned over $84,000 to us. That included the 
allotments for printing and binding for the four bureaus and left 
only $875 for the printing for the office of the Secretary. That 
would hardly more than pay for the printing of his annual report, 
not counting the printing of the different annual reports of the chiefs 
of the divisions to him and the department circulars and decisions. 
In fact, I have here a list that I prepared, which possibly could 
become part of the record, showing now we could use for the next 
year $13,605. 

Senator Overman. How could you use it ? I should like to hear it. 

Mr. Gompers. When I was placed in charge of the publications of 
the department it was the beginning of May. As you can see, that 
left not quite two months of the fiscal year. I immediately got busy 
and ordered all the printing that I thought I needed ; but the Gov- 
ernment Printing Office could not complete the work by the end of 
the fiscal year. Consequently there was $4,375 worth of printing 
that had been started that went over into this fiscal year. They 
gave us a bill for the work which they had completed, and the balance 
went back into the Treasury. That $4,375 goes back into the 
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Treasury and we must pay it out of the appropriation for this fiscal 
year. Therefore, in making my estimates— of course, being a new 
department, and not knowing exactly what printing we are going to 
have, we are going on the basis of the printing that had been done 
for the Secretary's office of the Department of Commerce and Labor — 
I figured out that with the $4,375 that was left over we would need 
$13,605. We have asked for $10,000, on the idea that possibly there 
will be some few thousand dollars that will go over into the next 
year from this year, just the same as this $4,375 has come over into 
this year. 

That is always the trouble when you order printing at the Govern- 
ment Printing Office. They only charge you for the amount of work 
done up to the night of June 30 of the current fiscal year. All 
unused money goes back into the Treasury and must be paid out in 
the next fiscal year. It is not anticipating anything; it is simply 
because in order to clear up their books they must close them at the 
end of the fiscal year. It rather works a hardship on us sometimes, 
because, as I say, it forces money back into the Treasury that we 
find difficulty in getting Congress to reappropriate. 

That part of it, particularly, was in my line. I should like to hand 
in this statement as part of the record, with your permission. 

Senator Overman. Very well. You have not told me how you 
propose to spend it, though. 

Mr. Gompebs. It is itemized there; you can see it, Mr. Chairman. 
(The matter referred to is as follows:) 

Printing and binding, 1914. 

Annual report of the Secretary (Commerce) J550 

Annual report, Thief Division of Publications and Supplies (Commerce) 150 

Annual report. Chief Appointment Division (Commerce) 106 

Consolidated reports of the department (Commerce) 1.400 

Department circulars (estimated I 100 

Department decisions (estimated) 76 

Lists of publications of the department (semiannual) 50 

Reports directed to lie made pursuant to sections 8. 9, and 10 of (lie act of 
Mar. 4. 1913. concerning cone l list ion and arbitration in labor disputes, special 
investigations, and coordination of the activities, duties, and powers of the 
Office of the Secretary of Labor, with the activities, duties, and powers of 
present bureaus, commissions, and departments so (at as they relate to labor 

and its conditions {estimated 1 3,000 

Ledgers, blank books and forms, letterheads, envelopes, memorandum sheets. 
stenograph ers' notebooks, index cards, guide cards, folders, etc. , for distribu- 
tion to the several bureaus and offices of the department 1,000 

Miscellaneous supplies and printing and binding for the Office of the — 

Secretary *500 

Assistant Secretary 300 

Solicitor 200 

Chief clerk 400 

Disbursing office 400 

Division of Publications and Supplies 700 

Appointment Division 300 

— 2,800 
In view of the fact (hat the Division of Publications and Supplies of the 
department did not get on a working basis until the latter part of May, and 
that only one month remained of the fiscal year 1913, a great amount of the 
printing ordered from the Public Printer was not finished at the end erf the 
fiscal year. As a consequence, (4,375 worth of work was uncompleted, and 
that amount was, under the law, turned back to the Treasury, and, since 
this work is ordered, it will necessarily have to be paid for nut of the appro- 
priation for printing and binding for the fiscal year 1914 4,375 

Total 13,605 

D^ized byGOOgle 
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CONVEYANCE FOR MAIL AND OTHER PACKAGES. 

Mr. Gompers. Another question which comes up in my line is the 
matter of a conveyance for the delivery of mail and packages from 
the Division of Publications and Supplies to the bureaus, to the 
Government Printing Office, to the freight depots, and to the post 
office. The Department of Commerce has been supplying us that 
conveyance, but they are going to move some time this week, and 
from that time on we shall have no means of getting a matter of 
25,000 to 30,000 pounds a month delivered. It will De a difficult 
matter for us to get it delivered anywhere, particularly as we have 
not any contingent fund to speak of to pay for delivery. 

Senator Perkins. Will not the Government Printing Office de- 
liver it ? 

Mr. Gompers. They might come and get the matter for them, but 
the matter going to them is a very small part of that which we send 
out. We supply somo 3,000 clerks of courts with papers. All the 
important immigration stations and substations are supplied with 
blanks and supplies from our office that must be delivered to the 
freight stations and to the post office. The post office will not call 
for these large packages, sometimes big cases, and it is absolutely 
necessary that we shall have some means of conveyance. That is 
stated in the letter, but I wish to explain why we ask for this. We 
ship from my division from 25,000 to 30,000 pounds a month in 
packages of different size, ranging from a quarter of a pound to 400 
pounds. We must have some means of conveyance to carry those 
away. 

I believe that is all that I have to say. The matter of printing, and 
a conveyance for our supplies, is all my part of it. 

FTTRTHEB STATEMENT OF ROHERT WATSON, CHIEF CLERK, 
DEPARTMENT OF LABOR. 

PHILADELPHIA IMMIGRATION STATION. 

Mr. Watson. Mr. Chairman, I desire to add just a few remarks in 
connection with the item of $15,000 for the Philadelphia immigration 
station. We have recently completed a new station at that port, 
and have constructed a pier on which the immigrants are to be landed, 



instead of at the various steamship piers, which have been the landing 
places for several years past. The 
mittedly very bad. 



places for several years past. The conditions at those piers are ad- 



Senator Perkins. Is that in New York or Phialdelphia ? 

Mr. Watson. Philadelphia— Gloucester City. The environments 
there are conducive to fire, the spread of smallpox and all other 
forms of pestilence. So the Government, recognizing this, has pro- 
vided this other station, other administration buildings, and, as I 
said before, the new pier. On that pier we propose to erect an 
inspection building. There is available for that building at the 
present time but $40,000. We figure, in accordance with the estimate 
which the Treasury Department has submitted to us, that it will 
require at least $50,000 to finish the building, and we figure that it 
will require, in addition to that, $5,000 for furnishings. 
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Senator Overman. Is the New York immigration station under 
you, too? 

Mr. Watson. Yes, sir: that is on Ellis Island. 

Senator Overman. But not quarantine? 

Mr. Watson. No, sir: quarantine is under the Traesury Depart- 
ment. That is farther down the bay. The point in connection with 
this matter, though, is that until the additional ¥15,000 is made 
available we can not proceed with the construction of this inspection 
house on the pier, and us a consequence we will not be able to utilize 
the pier, but will have to continue examining aliens at the steamship 
piers, so that to a great extent the plans which were in mind in con- 
nection with the erection of the station will be frustrated. That is 
all I have to say. 

Senator Overman. We are much obliged to you, gentlemen. 

Mr. Watson. Thank you, sir. 

STATEMENT OF EDGAR B. MERITT, CHIEF LAW CIEHK, 
OFFICE OF INDIAN AFFAIBS. 

Mr. Meritt. Mr. Chairman and gentlemen of the committee, the 
Commissioner of Indian Affairs, Hon. Cato Sells, has an important 
engagement with Secretary Daniels this afternoon, and is not able to 
appear before the committee. He asked Mr. Dimick and myself to 
appear for him. 

The Indian Office is asking for two items of appropriation in the 
urgent deficiency bill. 

Senator Overman. Have you been before the committee of the 
House t 

Mr. Meritt. Yes, sir. 

Senator Overman. And vou made your statement there ? 

Mr. Meritt. Assistant Commissioner Abbott appeared before the 
House committee and made a statement before that committee, but 
the items that were asked for were not included in the House bill. 
I will present the item for the heirship work, and Mr. Dimick, chief 
of the Finance Division, will present the item to carry out section 26 
of the Indian appropriation act of June 30, 1913. 

HEIRSHIPS OF INDIANS. 

We are asking for 810.000 of the $50,000 appropriated in the 
Indian appropriation act of June 30, 1913, for heirship work, in order 
that we may increase the clerical force of the Indian Office to continue 
this work. Under the act of June 25, 1910 (36 Stat. L„ 855), the 
Secretary of the Interior is charged with the duty of determining 
the heirs of deceased Indian allottees. We have Indian reservations 
in about 25 States, with about 135 agencies, and at practically all 
of these agencies, except the nonreservation schools, we have allotted 
Indians. These Indians are dying; they leave allotted lands, and 
it was necessary for the Secretary of the Interior and the Commis- 
sioner of Indian Affairs to determine the heirs of the deceased 
allottees. 

It is estimated that we now have between 30,000 and 40,000 
heirship cases undetermined pending in the field. This represents 
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Indian lands, inherited lands, valued at about $60,000,000; so you 
can see that tins is very important work. 

Senator Overman. Is this paid out of the Indian fund i 

Mr. Meritt. No, sir. We are asking for $10,000 of the money 
already appropriated to be used for this work. We are not asking 
for a specific appropriation, but simply for authority to use for clerk 
hire in the Indian Office $10,000 of the $50,000 appropriated in the 
last Indian appropriation act. Under the $50,000 appropriated we 
can do the field work; but we can not use any of that appropriation 
here, because of a provision of existing law that we can not increase 
the clerical force of the bureaus in Washington without specific 
authority of Congress. 

Senator Overman. Do you know why the House turned that down ? 

Mr. Meritt. As the Indian bill passed the Senate, there was a pro- 
viso to the $50,000 appropriation for heirship work permitting us to 
use $10,000 of the appropriation for clerk hire in the Indian Office. 
That item went to conference, and, as I understand, certain members 
of the House Appropriations Committee objected to the Indian Com- 
mittee taking jurisdiction of this matter, because it provided for 
clerks in the department here at Washington; and the proviso we are 
now asking for was omitted from the Indian bill with the under- 
standing that it would be taken care of in this bill. 

Senator Overman. The trouble about that is that that makes it a 
lump sum again. If you want clerks, the positions ought to be 
named, with the salaries attached to them, so that we can understand 
exactly what we are doing, instead of allowing somebody who may be 
running the bureau to transfer a man from one place and increase his 
salary. When we give a lump sum of $ 10,000, while I do not say that 
will be done, it will be possible for whoever may be in charge to pay a 
man $2,000 or $3,000 salary. If you would name the positions, with 
the salaries that you wish to pay, it would be better than to have a 
lump-sum appropriation. This committee has been opposed to lump- 
sum appropriations. 

Mr. Meritt. We shall be very glad, Mr. Chairman, to amend our 
proposed item so that that may be provided for. We are asking for 
$10,000, and if you will give us eight clerks at $1,200 apiece, we can 
care for the work that is coming is now from the field. 

Senator Overman. How many clerks have you doing that work 
now in the office ! 

Mr. Meritt. We have six. 

Senator Overman. Only six? 

Mr. Meritt. Six; and we have between 1,000 and 1,500 cases on 
hand which we are not able to handle because of the lack of clerical 
force. The work of the Indian Office is very materially in arrears 
because of lack of sufficient clerical force. The last legislative bill 
did not provide for all the clerks we then had in the office, and it was 
necessary to reduce the clerical force on July 1, notwithstanding the 
fact that we asked last year for an increased force; so you can see 
the handicap that the Indian Office is now under with a decrease. 

Senator Overman. So you do not need $50,000 for field work? 

Mr. Meritt. We very seriously need the $50,000 for field work, to 
clear up between 30,000 and 40,000 cases that are now out in the field. 

Senator Overman. But you can take off $10,000 of it? 
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Mr. Mebitt. In order to provide for this urgent necessity of the 
Indian Office, we are willing to take off $10,000 of the appropriation 
provided. 

Senator Overman. How long will it take these clerks to do the 
work? 

Mr. Meritt. The heirship work will continue for a number of years. 
It will take a number of years to complete it, but we can do the most 
important part of it within the next three or four years. 

Senator Overman. It will take three or four years to do it? 

Mr. Meritt. Yes, sir. 

Senator Overman. Have you space enough in your building to do 
it? 

Mr. Meritt. The Pension Office has allowed us additional room 
within the last few days, and I think it we can get the clerks we can 
provide room for them in the office. 

Senator Overman. So it is not asking for any additional appro- 
priation, but just for a part of your appropriation for additional 
clerks? 

Mr. Meritt. That is all. 

Senator Overman. That means, hereafter, an additional appro- 
priation of about $10,000 for clerks? 

Mr. Meritt. For additional clerks in the office to care for the work 
as it comes in from the field. 

Senator Overman. That would be adding to the usual appropria- 
tion $10,000 a year, then? 

Mr. Meritt. About $10,000 a year would be added to our regular 
appropriation for clerk hire in the Indian Office. The lack of appro - 

? nation to clean up this heirship work is very harmful to the Indians. 
Ve are not able to sell this inherited land because of the fact that the 
heirs have not been determined. As a result, the living Indians are 
without funds to improve their allotments or procure farming im- 

I dements so that they can go to work and make beneficial use of the 
ands the Government has allotted to them. It would be of the 
greatest assistance to the Indian Office, and of very material help to 
the Indians of the country, if we could procure sufficient appropria- 
tion to clean up this Indian heirship work. 

STATEMENT OF HAMILTON DIMICK, CHIEF OF TEE DIVISIOH 
OF FINANCE, OFFICE OF INDIAN AFFAIRS. 

NEW BOOKKEEPING SYSTEM FOR INDIAN OFFICE. 

Mr. Dimick. Mr. Chairman and gentlemen of the committee, in 
the unavoidable absence of the commissioner I have been asked to 
appear before you in behalf of the appropriation which is asked for 
to carry into effect the provisions of section 26 of the Indian appro- 
priation act of June 30, 1913. 

This section provides that on or before the 1st day of July, 1914, 
the Secretary of the Interior shall cause a system of bookkeeping to 
be installed in the Bureau of Indian Affairs which will afford a ready 
analysis of expenditures by appropriations and allotments and by 
units of service, showing for each class of work or activity carried on 
the expenditures for the operation of the service, for repair and pres- 
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ervation of property, for new and additional property, salaries and 
wages of employees, and for other expenditures, etc. 

This matter was originally insertedin the Indian bill by the Senate 
committee by an amendment of a little different form; and as passed, 
by the Senate, the amendment carried an appropriation of $12,000 
for putting it into effect. In the conference the form of the item was 
changed and the appropriation was stricken out- I understand, 
though I have no definite information on the subject, that the House 
committee raised no particular objection to the appropriation, but 
did not think it should go in the Indian bill. The effect of leaving 
it out entirely puts the Indian Office in the position of being required! 
to make a complete revision of its bookkeeping system without any 
outside aid. 

From my point of view, and I am in charge of that particular work, 
this looks to me like a physical impossibility. We have there, as 
Mr. Merit t has already said, not enough clerks to do the work as it 
should be done. There is a tremendous volume of work coming be- 
fore the Indian Office all the time and it is rapidly increasing. We 
have for our bookkeeping work 13 clerks, which are all we have been 
able to get, and each clerk has just as much as he can possibly do. 
To install the new system of bookkeeping, with all of the details re- 
quired by this legislation, would take all of their time without their 
having anything else to do for, I should say, several months — that 
is, those who are available for that particular work. That would 
mean that the current work of the office would have to go undone, 
and that would lend to chaos. 

I should like to read part of a memorandum I have here, to give a 
general idea of the amount of work. 

Senator Overman. Suppose you file it with the stenographer? 

Mr. Dimick. It is not in such form that it can be included in its 
entirety. It was not prepared for this purpose. 

The total balance of all funds of the Indian Service in the Treasury 
June 30, 1913, including unexpended balances of appropriations and 
trust and traveling funds, amounted to over $51 ,000,000. Of this 
amount, about $36,000,000 represents trust funds belonging to the 
Indians, bearing interest at 3, 4, and 5 per cent per annum, which 
yields an income of approximately $1 ,700,000 annually. The annual 
appropriations by Congress for the last 12 years have averaged about 
$10,000,000. The disbursements each vear for the last four years, 
including payments to Indians, have been from fifteen to twenty 
million dollars. 

The work to be done in connection with these funds includes general 
ledger accounts of receipts and disbursements under over 1,000 dif- 
ferent appropriation funds. 

Senator Overman. How many clerks have you — 13? 

Mr. Dimick. We have 13 in that section, sir. They are not all 
doing bookkeeping work, but some of them are doing work necessary 
in that connection, more in the nature of routine work. As I say, our 
work includes receipts and disbursements under over 1,000 different 
appropriations and funds, requisitions for advances of funds to dis- 
bursing officers, preparation of expenditure authorizations, and prepa- 
ration of financial statements, statistics, etc. 

There is already in the Bureau of Indian Affairs a svstem of book- 
keeping which embraces apportionments from and liabilities against 
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appropriations, and affords an analysis of expenditures from each 
appropriation by agencies, schools, and projects. The system required 
by the act of June 30, 1913, calls for information along such different 
lines and involves so much more detail that the present forms and 
methods of procedure will have to be discarded and an entirely new 
system worked out and put into operation. This, of necessity, must 
be done without any break in the continuity of the office records. 

For the reasons I have enumerated, it seems imperative that pro- 
vision should be made for employing expert accountants from the 
outside to install the required new system. Either this should be 
done or the section, it seems to me, ought to be repealed, because the 
requirement is practically impossible of performance without an 
appropriation. 

Senator Perkins. As a matter of fact, however, there is no defi- 
ciency at this time 1 

Mr. DrMlCK. No, sir; there is no deficiency. Nothing has been 
done yet toward carrying out the provisions or this section. 

Senator Perkins. So I see by the note here. That provision 
ought properly to be made under the sundry civil appropriation 
bill. This is an urgent deficiency bill. You have not been able to 
do anything with it 't 

Mr. Dimick. No, sir; we have not done anything at all, because 
we hardly see how we can put in a new system with the present force 
without very serious complications, by reason of the fact that the 
current work would have to be let go. 

Senator Perkins. You are asking for $12,000? 

Mr. Dimick. $12,000; yes, sir. 

Senator Perkins. Mr. Chairman, there is no deficiency under this 
item. 

Senator Overman. I understand. That involves the question, Mr. 
Dimick, of putting a matter on here that is not really a deficiency. 
This is a deficiency bill that we are considering. 

Senator Perkins. Of course they would like to have the money 
in order to carry out the act. 

Senator Overman. You will have to wait until the next legislative 
appropriation bill and then make your appeal. 

Mr. Dimick. If we do that, Mr. Chairman, we may not be able to 
comply with the law and get this system in operation on the 1st of 
July. 

Senator Overman. Do the best you can. If you can not do it, it 
will not be your fault. If Congress has imposed on you something 
that you can not do, it will not be your fault. I do not see what 
authority we have to put an appropriation of that sort in here. 

Senator Perkins. Have you authority under the law to use the 
money you now have at vour disposal to carry out thisprovision, 
Mr. Mentt* 

Mr. Meritt. We have no money available under any existing 
appropriation by Congress to carry out section 26 of the Indian 
appropriation act. 

Senator Overman. This $50,000 is all available for field work? 

Mr. Dimick. Yes, sir. 

Senator Overman. And you want $10,000 of the part that is 
already appropriated made available for clerks in the office ? 
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Mr. Mbritt. Yes; for this heirship work. We are not asking for 
a specific appropriation. We are simply asking authority to use for 
work here in the Indian Office $10,000 of the $50,000 already appro- 
priated. 

Senator Overman. I think possibly that would be in order. 

Mr. Mebttt. In compliance with your suggestion, Senator, an 
item has been drafted to provide a specific appropriation for eight 
clerks. 

Senator Overman . Yes; that is all right. Just hand it to the 
stenographer. 

Mr. Meritt. We should be glad if that might appear in the 
hearings; also the letter of the commissioner, in which he expresses 
his approval of both these items. 

(The matter referred to is as follows:) 

PROPOSED AMENDMENT. 

For the employment of eight clerks in the Office of Indian Affaire at (1,200 per 
annum each for work in connection with determining heirs of deceased Indian allot- 
tees, 19,600, or so much thereof as may be required to be paid from the (60,000 appro- 
priated in the Indian appropriation act of June thirtieth, nineteen hundred and 
thirteen, for such work in the Indian field service. 



Department of tt _ 

Office Commissioner of Indian Affairs, 

Washington, September 1 3, 1913. 
My Dear Senator: I learn from Senator Martin that you ore apt to dispose of the 
deficiency appropriation bill to-morrow, and that it is desirable that the matters to 
be presented from the Bureau of Indian Affairs shall be taken up this afternoon. 

Owing to a previous important engagement for a conference with Secretary Daniels 
this afternoon, I find it impossible for me to personally appear before your committee 
and accordingly I have requested Mr. Meritt, chief law clerk, and Mr. Dimick, the 
Chief of the Finance Division, to represent me and present the two matters on which 
we desire to be heard. 

I am interested that these matters shall be fully presented to you and that they 
shall receive favorable consideration. 

Very truly, yours, Cato Sells, 

Committioner. 
Hon. L. S. Overman, 

Chairman Subcommittee on Appropriation*, United State* Senate. 

Senator Overman. We will now hear Senator Pomerene, who has 
a matter he desires to present to the committee. 

Senator Pomerene. Mr. Chairman, we have here the adjutant 
general of the State of Ohio, representing the governor and the Ohio 
National Guard. They have a claim which was presented to the 
House committee. I will introduce Adjt. Gen. Wood, and let him 
present the matter to you. 

STATEMENT OF ADJT. GEN. GE0HGE E. WOOD, OF THE OHIO 
NATIONAL GTJABD. 

REPLACEMENT OF SUPPLIES FOR OHIO NATIONAL GUARD. 

Adjt. Gen. Wood. Mr. Chairman and members of the Appropria- 
tions Committee, the little matter that I have to lay before the com- 
mittee concerns losses sustained in the recent floods in the State of 
Ohio. 
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Senator Overman. Did you appear before the House committee t 

Adjt. Gen. Wood. No, sit; I did not appear before the House 
committee. They did not give me a chance; but Assistant Secretary 
of War Breckenndge did appear before them a couple of times, and I 
personally had a couple of conversations with Mr. Fitzgerald, the 
chairman of the Committee on Appropriations, and also several talks 
with members of the committee. 

To be very brief, Mr. Senator, the situation is this: During our 
recent floods in the State of Ohio the Ohio National Guard were on 
duty for a period running up as high as six or seven weeks. It was 
typically a mud campaign, which was very destructive of clothing, 
snoes, leggings, overcoats, and all forms of* equipment. In addition 
to that seven or eight of our armories in different parts of the State 
were caught in the flood and were under all the way up to 13 feet of 
water — that is, armories on ground floors. The result of that was a 
great loss and also a great expenditure of supplies belonging to the 
Ohio National Guard which we had taken from the Federal Govern- 
ment under the provisions of the Dick bill. 

The matter was first taken up with the Bureau of Militia Affairs. 
We stated our losses, and they directed us to have a board of survey 
pass on the question of our losses and then submit the report of the 
board of survey to them with the evidence in the case, which we did. 
I have with me copies of the reports of the boards of survey which 
were submitted by the National Guard of Ohio to the Bureau of 
Militia Affairs and by them to the Quartermaster's Department of the 
Army. The surveys were passed by the Quartermaster General of 
the Army, and we were authorized to drop these supplies from the 
property for which Gov. Cox is accountable to the War Department, 
out that did not replace the supplies and left our equipment very 
much depleted. 

The matter was then taken up by me with the Assistant Secretary, 
Mr. Breckenridgo. On the 12th day of August he submitted an item 
to be included m the deficiency appropriation bill which would cover 
our losses and recommended that it be approved by the Committee 
on Appropriations. 

Senator Overman. Has this matter been before the Committee on 
Military Affairs ! 

Adjt. Gen. Wood. No, sir; it went directly to the Committee on 
Appropriations. After that I had a couple of conversations with 
Mr. Fitzgerald and asked that I be heard if he would consider the 
matter. A short time after that I heard from Mr. White, a member 
of the Committee on Appropriations from the State of Ohio, who 
stated to me that the item had not been included in the appropriation 
bill on the ground that there was no precedent for such an appro- 
priation. 

Senator Overman. All appropriations in regard to military affairs 
go before the Committee on Military Affairs. We have nothing to do 
with them. 

Adjt. Gen. Wood. I do not know as to that. Of course the matter 
was taken up with the Committee on Appropriations of the House, 
and it was referred to the Committee on Appropriations by order of 
the House of Representatives, and that is the way I got Before the 
Committee on Appropriations. 
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Senator Overman. To be sure; you arc all right. I am speaking 
only of the jurisdiction. 

Adjt. Gen. Wood. Yes, sir; but that is the way in which I got 
before the Committee on Appropriations. 

Senator Overman. Wc are very glad to see you; but that is the 
question I want to consider, as to whether we have any jurisdiction 
at all in that matter. 

Adjt. Gen. Wood. The House Committee on Appropriations, Mr. 
Senator, inclosed in their bill items which practically replaced ail 
subsistence, quartermaster, and medical' stores which were expended 
by the Regular Army during the same period of flood service. You 
will find them, I think, included in the urgent deficiency bill. They 
amount to some $600,000. But though they acknowledged the fact 
that we had lost the stores and expended them and were short the 
stores, they made a ruling that there was no precedent for an item 
in an appropriation bill replacing stores expended and lost by the 
National Guard. 

Senator Overman. How much of this $4,000,000 for the National 
Guard was allotted to Ohio ? 

Adjt. Gen. Wood. For the purposes that are covered in this bill, 
about $82,000 for the year, sir. In other words, it will take our entire 
appropriation for the year to replace what was lost. You see the 
money appropriated by Congress for the National Guard is included 
in the two funds, one of which can be used for this purpose, the other 
fund being used for other purposes. 

Senator Overman. What is the total allotment 'i 

Adjt. Gen. Wood. Our total allotment is $160,000. 

Senator Overman. And $82,000 for this purpose? 

Adjt. Gen. Wood. And $82,000 for this purpose. It just splits it 
about half and half — half for promotion of rifle practice, and half for 
the purchase of supplies. So our total appropriation for the year is 
about $82,000. If we are forced to use that $82,000 for replacing 
stores which were expended and lost during the flood, we will have 
practically no appropriation for the year. It will just clean us out. 

Senator Overman. What would you need this $82,000 for? How 
would you expend it ? 

Adjt. Gen. Wood. We would need it for our usual wear and tear 
during the year. You see, things like shoes, clothes, and things of that 
kind, wear out; a certain amount of them wear out every year, and 
this is used to replace the stores that wear out. 

Senator Pomerene has handed to me the House hearings, and has 
called my attention to page 655. You will find on that page a list 
of the specific articles, their value, and a full statement of the reports 
of the boards of survey. I have here, in front of me, the original 
reports. 

Senator Overman. Very well, sir. 

Adjt. Gen. Wood. That is the position in which we are at present. 
It simply amounts to our being short in our equipment. The State 
of Ohio has already been very liberal in the matter. It has made an 
appropriation. 

Senator Overman. What did the Quartermaster's Department 
furnish you by reason of the flood? They have sent certain articles 
to replace those which were lost, have they not \ 
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Adjt. Gen. Wood. They have not replaced anything yet, sir. 
We have not yet been able to get through this appropriation. The 
Quartermaster's Department issued a great deal of property all 
through the States afflicted by the flood, but they did not issue the 
articles to the National Guard. They issued them to the American 
Red Cross Society and to flood sufferers. We did not get any of them. 

Senator Overman. You got none of them? 

Adit. Gen. Wood. No, sir; we got none of them. Our losses still 
stand. 

Senator Pomerene. You are not asking for any reimbursement, 
either, for (he money which was furnished to the sufferers ? 

Adjt. Gen. Wood. Oh, no, sir; these were losses of the Ohio 
National Guard. The War Department has already made appli- 
cation and has been reimbursed in the urgent deficiency bill for what 
it expended and used in the flood States. 

Senator Overman. You get an annual allowance of $160,150.18? 

Adjt. Gen. Wood. Yes, sir; half of that is for the promotion of 
rifle practice, and half of it is for supplies. 

Senator Overman. Is that under the rules and regulations of the 
department, or is that under your own rule i 

Adjt. Gen. Wood. Oh, no, sir; that is under the two bills. 

Senator Overman. I understand that you get one under the Dick 
bill and the other under section 1661 of the Revised Statutes. 

Adjt. Gen. Wood. Yes, sir. They apportion those funds, and 
under the rules of the War Department there are certain purposes 
for which we have got to use those funds, and other purposes for 
which we are absolutely forbidden to use them. 

Senator Overman. You can use $82,000 t 

Adjt. Gen. Wood. We can use $82,000. That is our limit, sir. 
It will put us in a very tough position. The stores have been used 
up, as proved to the satisfaction of the War Department; we have 
been authorized to drop them from the report of Gov. Cox; and we 
are short just that much property, just that much equipment, which 
we really need to have. The National Guard men need the equip- 
ment to put them in the shape in which they were before the flood. 

That is practically all I have to say to you on the subject. I have 

Sreat confidence in the justice of our claim. The question of prece- 
ent, of course, is a question which was taken up by the House. We 
have never had a piecedent for a flood of that kind in Ohio before, 
and I trust there will be no successor to the precedent we had last 
spring. 

Senator Overman. You do not like such precedent as that f 

Adjt. Gen. Wood. No, sir. Mr. Senator, I was under water three 
times the first two days of the flood. I came near being drowned 
twice. I was military commander of the Dayton military district 
for seven weeks, and I think if anybody in the State of Ohio is per- 
sonally acquainted with the flood, I am. For the first week of the 
flood I spent four nights on duty without ever lying down ; so I am 
pretty well posted on what the flood was. 

Senator Pomerene. I saw the Adjutant General in action when 
he was down there, and I know what the situation was. 

Adjt. Gen. Wood. During the Civil War there was a very famous 
mud march, which Gen. Burnside organized in Virginia, wnich was 
10818—18 8 
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not a great success. I have often heard of mud marches, but this is 
the first time I have experienced such a thing. It simply meant that 
our men, for the first two weeks at least, were in water all the time. 
It played the very deuce with shoes and all kinds of clothing. Only 
last week I was obliged to issue to a company in Norwood, Ohio, a 
complete new set of olive-drab uniforms because their old equipment 
was completely worn out and had been condemned, and they had 
nothing to wear. 

Senator Pomerene. How many of the National Guard did you 
have in service ? 

Adjt. Gen. Wood. The entire National Guard, sir — 6,500 men and 
500 officers. We had every man, including the Naval Militia. In the 
city of Dayton, at one time, I had in the garrison there between 2,500 
and 3,000 men, composed of two companies of Naval Militia, a com- 
pany of the Signal Corps, a battery of Artillery dismounted, four full 
regiments of Infantry, and parts of two more regiments of Infantry. 
My garrison there was about 2,700 men. 

Senator Pomebene. How many did you have at Dayton ? 

Adjt. Gen. Wood. Two thousand seven hundred at Dayton. 

Senator Pomebene. You did splendid service there. 

Adjt. Gen. Wood. The rest of them were scattered all over the 
State. But for over two weeks the entire National Guard of Ohio, 
including our Naval Militia, numbering 6,700 men, were on duty, sir. 
As I say, it was a mud campaign. I will be frank with you, Mr. 
Senator, and say that if it had not been for the mud and water our 
losses would not have been so great. But in the city of Dayton, dur- 
ing that time, to keep my men shod, I bought from State funds 1,500 
pairs of shoes and used them up in addition to the shoes with which 
they came there. It just seemed as if the water ate the leather all to 
pieces. I bought 1,500 pairs of shoes from State funds and issued 
them to troops right there in Dayton to men who had come there 
pretty well shod with Government shoes. 

Senator Pomebene. Approximately what was appropriated by the 
State for this purpose ? 

Adjt. Gen. Wood. $360,000, sir, of which I have expended $350,- 
000. That was for pay, subsistence, and transportation. 

Senator Pomebene. That is a good record, Senator. 

Senator Ovebman. Yes; fine. 

Adjt. Gen. Wood. The State of Ohio appropriated $360,000 for 
National Guard purposes, outside of their appropriation for relief. 
I looked at my books before I left Columbus yesterday and I found 
that my appropriation was cut down to about $12,000, and all claims 
are not yet in. But for pay, subsistence, traveling, and similar bills 
the State of Ohio spent $348,000 for the National Guard incident to 
the flood of last spring. 

Senator Overman. What is your regular appropriation ? 

Adjt. Gen. Wood. Our regular appropriation is $286,000, exclusive 
of the armory appropriation. 

Senator Overman. Was this $300,000 a special appropriation? 

Adjt. Gen. Wood. This was an extra appropriation or $360,000. 

Senator Pomebene. The legislature was in session right after the 
flood? 

Adjt. Gen. Wood. The legislature was in session and it appropri- 
ated $300,000 straight, and then it diverted $60,000 from the armory 
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fund. The legislature cut that amount out of my armory fund and 
put it to the credit of my flood appropriation, which made my flood 
appropriation $360,000. 

As I say f I have $10,000 of that left, but I have enough claims to 
eat it up. In fact, the proposition-of claims resulting from the flood 
seems to be interminable. So I can not get my $70,000 from the 
State of Ohio, because they will probably tell me that $360,000 is all 
they can afford. They have been very liberal and have treated us 
very well, but we made a good record during the flood. I do not like 
to say too much for the men of the National Guard of Ohio, but I do 
say that in the case of at least three cities of the State they were 
their salvation in a way which can not bo appreciated in figures. In 
the city of Hamilton, the city of Dayton, and the city of Zanesville 
they were practically all that was left of civil government. 

In the city of Dayton the flood was on Tuesday. I happened to 
be in Dayton. It is my home, by the way, Mr. Senator, and I hap- 
pened to be there the day the flood came. We were washed out of 
existence Tuesday morning and did not got back on to the ground 
again until late Wednesday night. Thursday morning a small part 
of the center of the city was out of water, and I was there. We nad 
no communication at that time with the outside world, and some- 
thing had to be done. Civil government had disappeared. So, on 
my own volition, without any real authority, I declared martial law 
over the section out of water and started to regulate it. I closed all 
saloons that were out of water. 

Senator Perkins. You ought to have been down in West Virginia. 

Adj. Gen. Wood. But everybody was with mo. This was a sort 
of kindly martial law. I^ater in the day I got in touch with Gov. 
Cox, and he directed me to declare martial law officially, which I did. 

Senator Perkins. During this great flood were any of the public 
buildings destroyed — any of the Federal buildings? 

Adjt. Gen. Wood. Parts of some of the public buildings were 
washed out. 

Senator Perkins. I mean the Federal buildings, the post office, etc. 

Adjt. Gen. Wood. Oh, our post office? The downstairs part of 
our post office was completely washed out. I do not know how 
many thousands of letters were washed way. I know several im- 
portant letters of my own have never been heard from. The mayor 
of the city of Dayton never appeared until Friday afternoon. The 
flood was on Tuesday, and the mayor never appeared until Friday. 

Senator Overman. He was not "a candidate for reelection, was he ? 

Adjt. Gen. Wood. Not a very strong candidate. The first thing 
he did was to come ud to me as military commander and ask for a 
pass; so you can see how completely the civil authorities were sub- 
ordinated, or subordinated themselves. The same ihing applies to 
the city of Hamilton, where martial law was declared; and the same 
thing applies to the city of Zanesville. In fact, the work done by the 
National Guard for the people of Ohio can hardly be overestimated.- 

Senator Overman. The people of Ohio ought to be very proud of 
it. I read a great deal about it at the time. 

Senator Perkins. Yes, indeed. 

Adjt. Gen. Wood. We feel that under the circumstances of the 
case we are not asking a groat deal. Of course $74,000 is a good deal 
of money, but it represents stores that were practically expended in 
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action — stores that wo could not possibly have saved. We could 
not save our shoes, we could not save our clothes, and do our duty. 
We simply let shoes and clothes and equipment wear out in the service, 
and did our duty as we found it. 

Senator Overman. Has this appropriation been recommended by 
the Secretary of War ? 

Adjt. Gen. Wood. Yes, sir; right here, sir. Mr. Garrison was out 
of town at the time, but Mr. Breckenridge not only recommended it, 
but appeared three times before the House committee in our behalf. 

Senator Pomerene. His testimony in full appears in the report 
of the House committee. 

Senator Perkins. We had a similar experience in San Francisco, 
only there it was a great fire instead of a flood. 

Senator Overman. Did we appropriate for the National Guard in 
that case ? 

Senator Perkins. No; the State did, though. 

Adjt. Gen. Wood. If it had not been for the long service, which 
ran up such a large bill for subsistence, pay, and traveling, I suppose 
we would not ask it, but after having gotten $360,000 in addition 
to my regular maintenance fund I do not believe I can get anything 
more, and the National Guard is short this property. 

Senator Perkins. It seems to me a very meritorious claim. 

Adjt. Gen. Wood. The War Department have recommended it, 
and the papers before the House committee also have the recom- 
mendation of Mr. Wilson. 

Senator Perkins. The only question is whether it ought to go on 
an urgent deficiency bill. 

Adjt. Gen. Wood. We need the property. We are short that 
much property. 

Senator Overman. Suppose you expend the $82,000 that you have 
and come back before the Committee on Military Affairs at the time 
of the regular appropriation bill, which will be passed next spring. 
That would be more in accordance with our rules and regulations. 
How would that do, General ? 

Adjt. Gen. Wood. Well, sir, of course I do not want to advise 
or even to suggest 

Senator Overman. I understand that, but I want to know if you 
could expend that money and get along until then. That would be 
only about six months of the fiscal year. 

Senator Pomerene. I will only offer this suggestion in that con- 
nection: I was impressed with your suggestion that this. is a matter 
that ordinarily would come under the jurisdiction of the Military 
Affairs Committee; but in this bill you are providing for deficiencies 
existing in the War Department and the Navy Department due to 
advances they made to the flood sufferers. 

Senator Overman. That is a deficiency, in that it replaces. This 
is an appropriation which ordinarily would come in the legislative 
appropriation bill, under the War Department. This is peculiarly 
a military matter, really, that should come before the Military 
Affairs Committee. 

Senator Pomerene. But here is an appropriation which has been 
made for the Ohio National Guard. 

Senator Overman. The difference between that and this, Senator, 
is that that is a deficiency true and proper, in that it was a case 
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where the Government had gone under its appropriation to purchase 
supplies for the whole country while this was diverted to one State, 
Therefore the other matter becomes a deficiency and must be re- 
placed because it might be needed somewhere else; but this is a par- 
ticular matter involving one State in which the balance of the 
country is not interested. While I think the men's of the claim are 
good, and I will vote for it upon its merits, the only question is 
whether wo can put it in here, and I should like to hear you upon 
that point. 

Senator Perkins. If the Committee on Military Affairs had made 
the recommendation and referred it to this committee it would be 
perfectly proper for us to put it in. 

Senator Pomerene. You think it had better come in that way, 
then— to take it bofore the Military Affairs Committee fir»t? 

Senator Perkins Yes; you have plenty of time to do that. 

Senator Overman. I think that would be the proper course; and 
yet, if it would be satisfactory to the General. I would suggest that 
you use this $82,000, advance it; and »hen I believe the Military 
Affairs Committee would include in it" next appropriation, in addi- 
tion to the $4,000,000, $74,000 to replace the money which you are 
allotted under the $4,000,000 appropriation. There will be no 
question about getting it through. It is only a question of the time; 
that is all. 

Adjt. Gen. Wood. Of course there is one proposition involved 
there, Mr. Senator, that is just a little bit doubtful. I have $82,000 
to "run" me, if you will excuse the expression, until the 30th of 
next June. 

Senator Overman. Yes. In the meantime we have an appropria- 
tion bill which will be passed probably before the 30th of June, and 
you have so much merit in your proposition that I have no doubt 
the committee will give the $82,000 to you. If you spend that 
$82,000 to replace these shoes, and so on, you will have the $82,000 
-when the bill passes. It is a kind of credit business; that is all. 

Adjt. Gen. Wood. To be frank with you, I suppose I am rather 
inclined to bo economical, but I should hate like tho deuce to mort- 
gage the future to a' certain extent. 

Senator Overman. You have tho Government behind you. 

Senator Perkins. I think you have a great deal of merit in your 
claim. General. 

Senator Overman. The only question with us is tho precedent. 

Adjt. Gen. Wood. I ace. 

Senator Overman. That is the regular course. It is only a matter 
of credit. We will take it up and consider it, but I am just giving 
ou my views. I do not know what tho committee is going to do, 
>ut that is a snag you will run against. 

Adjt. Gen. Wood. Yes; I can see that very plainly. 

Senator Overman. The other committee have full jurisdiction, 
and there is no question that they will allow you this claim. Are 
you on the committee, Senator Perkins $ 

Senator Perkins. No. 

Senator Overman. I have been on the committee, and they are 
very liberal in these matters, especially toward the National Guard. 
I was on the committee at the time this appropriation of $4,000,000 
was granted, and I know that the committee is very liberal to the 
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guard. The only question is whether we ought to put the item in 
here or whether it ought to wait and be included in the regular appro- 
priation bill by the Committee on Military Affairs. We do not have 
jurisdiction of the appropriations for the Army and the Navy; but 
all other appropriations come up here, except, I believe, those for the 
Indian Office. 

Adjt. Gen. Wood. Let me ask you a question, Mr. Senator. In a 
case of this kind the appropriation bill will have to be introduced at 
the next session of Congress, in December? 

Senator Overman. Yes. We hope to get it through before June. 

Adjt. Gen. Wood. Where will that bill originate — in the Com- 
mittee on Appropriations in the House or the Committee on Military 
Affairs in the House t 

Senator Perkins. The Committee on Military Affairs. They have 
jurisdiction in the House over that kind of appropriations. 

Adjt. Gen. Wood. I did not know that. I thought they all had to 
come from the Committee on Appropriations. 

Senator Overman. No; they have divided the work there, as we 
have in the Senate. All appropriations ought to be considered here, 
because we find, as we go along, a great many duplications; but the 
military affairs, the Army and the Navy, have been separated. 

Senator Perkins. I was chairman of the Naval Affairs Committee ■ 
for several years, and the naval deficiencies were reported back to the 
Committee on Appropriations. 

Senator Overman. Yes; that has been the custom. 

Adjt. Gen. Wood. Of course the reason we came before you was 
because we were recommended to do so by the War Department. 

Senator Overman. We have had a good many similar proposi- 
tions — -of course not just like this, but other propositions. They are 
usually submitted by new men, who do not understand about this 
being an urgent deficiency appropriation bill. While this item is a 
deficiency, and has more weight in it than a great many propositions 
that have been before us to-day and yesterday, I think if you could 
wait it would keep us from making a precedent that might come up 
to plague us sometime. 

Adjt. Gen. Wood. Of course, Senators, I am in your hands. 

Senator Pomerene. There will not be another Ohio flood. 

Adjt. Gen. Wood. As I say, I do not want any more precedents of 
that kind. 

Senator Overman. There will not be any trouble about your getting 
the money, General, I think. 

Senator Perkins. Senator Pomerene can put this matter through 
the Senate without a dissenting vote. 

Senator Pomerene. I am sure I will do the best I can. Gov. 
Cox called the matter to my attention three or four days ago by 
telegraph, and I immediately got to work and looked up the records. 
I was very much impressed with the justice of the claim, and I know 
what royal service the National Guard and The Adjutant General did 
out there. They have been very much embarrassed, and will con- 
tinue to be, for want of funds, because of the extraordinary conditions 
that existed there. For that reason I felt that if this matter could be 

gut through in the deficiency appropriation bill it would not cost the 
overnment any more, and would be the greatest kind of service to 
the Ohio National Guard. 
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Senator Perkins. I suggest that you present the matter to the 
full committee, Mr. Chairman. 

Senator Overman. Of course I will. I am not making up my 
mind about it, but I am just making these suggestions. 

Adj. Gen. Wood. There is one thing more. Tho only reason I have 
brought our claim here as I have is because I know that the National 
Guard of Ohio are a fairlv efficient lot ; and while I am not one of 
those who seek trouble, still in this day and generation there are wars 
and rumors of wars. If the State of Ohio should be called upon to 
furnish a certain number of troops in case any of tho rumors of wara 
should come true, I should feel very badly to find that we were short 
in necessary parts of our equipment. I am not an alarmist; I am 
not trying to preach war; but I should hate very much to have to say 
to Uncle Sam: " We have the men, but we are short this and we are 
short that and we are short the other," and then have the same 
troubles that we had in 1898, when I had the pleasure of serving in 
an Ohio regiment as an enlisted man, sir, when my coat was a sight to 
gods and men, and my trousers were about half-way between my 
knees and my ankles. I do not want to put out the Ohio National 
Guard in that kind of equipment. 

I shall not tako any more of your time, but I thank you very much 
for your courtesy. 

Senator Overman. We are very much obliged to you. I will 
bring up the matter before the subcommittee. 

STATEMENT OF SENATOB MORKIS SHEPPAED. 

APPRAISERS' STORE, GALVESTON, TEX. 

Senator Sheppard. Mr. Chairman, I introduced an amendment 
reappropriating $65,000 that has been heretofore appropriated for an 
appraisers' store building at Galveston. 

Senator Overman. Is it an unexpended balance 3 

Senator Sheppard. No, sir; it is not an unexpended balance. 
The money was appropriated in a buildings bill some two or three 
years ago, and before the department reached it a subsequent 
buildings bill, in making additional appropriations for additions to 
other buildings, practically repealed that appropriation, and made 
it only an authorization. 

Senator Perkins. I am surprised that the chairman of the Com- 
mittee on Public Buildings and Grounds would permit such a thing. 

Senator Sheppard. It was done by the Appropriations Committee. 

Senator Overman. You do not claim that that is a deficiency, do 
you? 

Senator Sheppard. It seems to me that it is a deficiency. The 
Secretary of the Treasury, I think, spoke in behalf of the proposition 
yesterday. 

Senator Overman. You say it is reappropriating an amount of 
money that the Appropriations Committee unintentionally knocked 
out J 

Senator Sheppard. No ; the language of the last public buildings 
bill, I believe, changed it back to an authorization, when it had 
already been an appropriation, and was waiting to be expended. 
Now they have reached a time when they can expend the money 
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and they find that there is only an authorization instead of an appro- 
priation. It strikes me that that is an emergency. The nee ssity 
for this building is very urgent. 

Senator Overman. Have you not any building there at all? 

Senator Sheppard. No, sir; none at all. The old court building 
is being used as an appraiser's store, and it is absolutely inadequate 
for the purpose. 

Senator Overman. What will that be used for after you get this? 

Senator Sheppard. It will be enlarged and used for a court when 
the authorization is made available in the regular appropriation bill 
next year. 

Senator Overman. Is that all you want? 

Senator Sheppard. That is all as to that item. I have one or 
two other little items here to submit to you and let you use your 
own judgment. I shall lie satisfied with whatever you think is 
right in these matters. I do not wish to insist on anything that is 
not proper. 

Senator Overman. The only question in our minds is whether it 
can go in this bill or not. The merit of it is all right. 

Senator Sheppard. Of course if you can not put it in this bill, 
if you do not think you can consistently do that, I shall have no 
objection; but it seems to me that this is in a legitimate sense a defi- 
ciency, because there is a failure of funds to carry out a purpose al- 
ready authorized by the letter of the law, and a failure purely through 
an oversight in the House. 

Senator Overman. Suppose you explain to me how the Appro- 
priations Committee made the change. 

Senator Sheppard. I was mistaken when I said it was the Appro- 
priations Committee. It was the language of the last public buildings 
bill that made the change. We had $65,000. 

Senator Overman. Was this matter taken up before the House 
Appropriations Committee? 

Senator Sheppard. I do not think it was. 

Senator Overman. All right, Senator; we will consider it. What 
are the other matters ? 

Senator Sheppakd. I am satisfied you will look into it and do what 
you think is the proper thing do to. I only wish to emphasize the 
necessity of immediate action along this line. There is a crying 
necessity there. It is one of the leading ports of the country, and 
they have not any separate building for appraiser's stores. We have 
had this appropriation pending for three or four years; and now, 
when we finally reach the point where the Architect s Office is ready 
to make the plan, we discover that this prior appropriation has been 
changed into an authorization and merged into a large authorization 
for other purposes. 

Senator Overman. Suppose we make this appropriation: The 
Architect savs he is three years behind. We can not get any build- 
ings in my State. 

Senator Sheppard. The first part of this appropriation was made 
in 1911. 

Senator Perkins. Is there no appraiser's building in Galveston ? 

Senator Sheppard. No, sir; no separate appraiser's budding. 

Senator Perkins. That is becoming a pretty important port now. 
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Senator Sheppard. The other part of the appropriation was made 
in 1910. We have been waiting now for over three years. 

Senator Overman. Have you got your plans prepared ? 

Senator Sheppard. They were ready to prepare them when they 
found the condition of this authorization. I submit the matter to 
you. Senators, with the hope that you can find that you can insert it 
in the bill. 

MOTOR BOAT FOR CORPUS CHBI8TI COLLECTION DISTRICT. 

There is one other little item. There was an act passed on Febru- 
ary !0, 1913, authorizing and directing the Secretary of the Treasury 
to purchase one gasoline motor boat for service in the customs collec- 
tion district of Corpus Christi, Tex., at a cost not to exceed the sum of 
$6,000. When we came to buy that boat, under the consolidation 
scheme that Mr. Taft put in operation, the nominal district of Corpus 
Christi was changed to the district of Laredo: and the auditor held 
that under the terms of this act the Laredo district could not use the 
money and could not have the boat, although it was intended that 
that very district should have the boat. 

Senator Overman. Suppose you read us your amendment. 

Senator Sheppard. I did not frame any amendment. I just have 
the letter here from the Secretary. 

Senator Overman. There is no trouble about doing that. I wish 
you would frame an amendment and send it down here. 

Senator Sheppard. Shall I frame it and introduce it in the Senate, 
or just send it down here? 

Senator Overman. No; just send it down here. 

Senator Sheppard. All right. 

Senator Overman. You simply want to have the money appro- 
priated to buy a boat for that purpose t 

Senator Sheppard. Exactly, It is simply a change in terminology. 

Senator Overman. That is all right. 

Senator Perkins. We put it in the sundry civil appropriation bill, 
I think. 

Senator Sheppard. It was a separate act. 

Senator Perkins. I know we passed on it. It is all right. 

Senator Overman. I wish you wouldget a letter from the depart- 
ment saying that they approve this. We want to keep our records 
straight. 

Senator Sheppard. All right; I will do that. Do you mean from 
Secretary McAdoo ? 

Senator Overman. Yes. 

Senator Sheppard. All right. 

CLAIM OF MRS. MARTHA HAZELWOOD. 

I will read to you a memorandum I have here, and then ask your 
judgment about whether it is a proper subject for this bill or not. 
This is a claim of Mrs. Martha Hazelwood, Senate bill 2668. The 
claim was considered by the Interior Department, and of the $5,635 
that was originally claimed the Commissioner of Indian Affairs recom- 
mended a settlement of the claim for the sum of $2,940. Subse- 
quently, when the Court of Claims had refused a judgment because 
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the evidence upon which the recommendation for payment had been 
made by the Interior Department had been lost in Congress through 
no fault of the claimant, the committee of the House of Representa- 
tives unanimously reported in favor of an appropriation in the sum 
recommended by the Secretary of the Interior. 

This bill was referred to the Secretary of the Interior, and he has 
reported to the Senate Committee on Indian Affairs recommending 
favorable action upon the bill. Of course this recommendation goes 
to the passage of the bill, referring the case back to the Court of 
Claims. In that connection there is absolutely no question as to the 
Court of Claims awarding a judgment for the amount of the allow- 
ance, $2,940. 

Finally, it may be stated that Mrs. Hazelwood is now about 80 
years old, has been stricken with paralysis, is bedridden, and that if 
she is ever to receive any benefit from this just claim, unless relief is 
very soon given, in the natural order of things she will never person- 
ally receive the benefit. 

What do you think of that ? 

Senator Overman. That could not go on this bill, because if it did 
there would be hundreds of others. It is a very meritorious claim. 

(Thereupon, at 4.30 o'clock p. m., the subcommittee adjourned 
until to-morrow, Wednesday, September 24, 1913, at 10.30 o'clock 
a. m.) 



WEDNESDAY, SEPTEMBER 34, 1913. 

The subcommittee met at 10 o'clock and 30 minutes a. m. 

Present: Senators Overman (acting chairman), Bryan, and Perkins. 

Hon. Robert F. Broussard, Representative in Congress from 
Louisiana; Alfred P. Thorn, general counsel of the Southern Railway, 
appearing for the advisory committee of railroad companies; Luther 
M. Walter, of Chicago; Aldis B. Browne, of the city of Washington, 
and others appeared. 

The Acting Chairman (Senator Overman). Mr. Broussard, we will 
hear you. 

STATEMENT OF HOB. ROBERT F. BROUSSARD, REPRESENTA- 
TIVE IV CONGRESS FROM LOUISIANA. 

Representative Broussard. Mr. Chairman and gentlemen of the 
committee, I have just a short statement to make with regard to the 
provision in the bill abolishing the Commerce Court. 

THE COMMERCE COURT. 

About two years ago the Interstate Commerce Commission refused 
to grant an order in matters pertaining to transportation over short 
lines of railroad connecting with trunk lines, cases which have become 
known as tap-line cases. The commission having refused to grant an 
order, an effort was made by the owners of these short roads to have 
a review of the order of the commission or, more properly speaking, 
the failure of the commission to grant it, a matter which they thought 
was in law a matter of right. The Commerce Court, after having 
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granted a preliminary order to review the refusal of the commission to 

frant the relief sought, following a decision of the Supreme Court 
enying the right of review in the court in matters where the com- 
mission had refused to grant an order, on its own motion, dismissed 
the tap- line cases. 

Immediately upon that action being taken the railroad commission 
of Louisiana, through the office of the Attorney General, appealed to 
me to secure some legislation that would give the Commerce Court the 
right to review the failure or refusal of the Interstate Commerce Com- 
mission to grant an order. The reason of that was that there were 
some one hundred short railroads in the South connecting industrial 
concerns, mostly lumber mills in the forests, with trunk roads. The 
owners had constructed these roads to carry their lumber to the 
trunk lines of the country in order to reach the country's markets. 
Practically one-half of those roads were located in Louisiana, some of 
them in North Carolina, Tennessee, and Arkansas, and I believe some 
in Florida, but of that I am not sure. Half those roads, as I said, 
were located in Louisiana. As a result of the commission's finding, 
in response to the complaints made by these shippers, I undertook to 
secure legislation granting the court the same right of review where 
the commission neglected^ failed, or refused to issue an order, as the 
courts had that jurisdiction where the commission had issued an 
affirmative order. 

Just as soon as this movement was started, then those Members of 
Congress who were entirely opposed to the Commerce Court, sought 
to meet this effort by abolishing the court. We had hearings before 
the committee of wnich I was then a member, the Interstate and 
Foreign Commerce Committee, and we took the two propositions and 
made one of them, that is, the proposition to abolish the court brought 
forward by those who were opposed to extending the jurisdiction of 
the court, and the bill which I had introduced to enlarge the juris- 
diction of that court to include review of negative orders. Congress- 
man Borland, of Missouri, introduced another bill of a similar char- 
acter to give review jurisdiction to the Commerce Court over negative 
orders of the commission. 

The Borland bill went to the Judiciary Committee of the House. 
It was considered by the committee, and the committee reported 
unanimously in favor of it. The result before the Interstate and 
Foreign Commerce Committee, however, was that instead of report- 
ing in favor of the extension of the jurisdiction of the Commerce 
Court, that committee failed entirely to report. Congress did not 
act on the Borland bill. 

It was late in the session and it died with the Congress. But subse- 
quently an appropriation bill similar to this bill was considered by 
tne Committee on Appropriations, and a rider was put in the bill as 
it is in this bill abolishing the court. The matter came before this 
committee and it was rejected. Of course, I do not need to go over 
that. 

Senator Overman. You are mistaken, I think, as to abolishing 
the court. It was done in this committee and the differences between 
the two Houses went into conference and it was changed. 
Representative Broussard. The House then passed it. 
Senator Bryan. What was the net result ? 
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Representative Broussard. The net result was that the court con- 
tinued with a limited appropriation; not covering? the entire year, it is 
true, but an appropriation was made to cover a given period. 

Senator Bbtan. It was an abolishment, practically; it was starv- 
ing the court. 

Representative Broussard. The purpose, apparently, being to 
starve the court. No employee of the Commerce Court has been paid, 
I am informed, since the 1st of July of this year. 

At this session the House found itself in a very singular position. 
By caucus action no committee could report, except on matters coining 
before them, except by specific authorization of the caucus. 

The Judiciary Committee was not one of the committees that could 
report bills nor was the Interstate and Foreign Commerce Committee 
authorized to make any report. 

So those who sought to abolish the court and those who sought to 
extend the jurisdiction of the court found themselves unable to get 
any report out of either committee. The advocates of the abolish- 
ment of the court sought by a novel way to secure action, and a 
majority of the Committee on Interstate and Foreign Commerce 
certified to the Appropriations Committee a bill introduced by Mr. 
Sims of Tennessee to abolish the court and urged its inclusion in this 
bill. Then the Rules Committee brought in a proposition permitting 
the Appropriations Committee to include it in the bill despite the fact 
that the bill had not been reported and no hearings had been had 
upon it. That rule was adopted by the House, and as a lesult we have 
this provision in the bill before you. 

Now, I want to point out the difficulties which we encounter, due 
to this careless and vicious method of legislation. Aside from the 
question whether the court ought or not to be abolished, but looking 
simply at the effect of the court's abolishment as provided for in the 
bill. The first bill that was recommended to be put into this bill 
for the abolishment of the court failed to make provision for cases 
that had been submitted to the Supreme Court or cases pending 
before the Commerce Court. The provision had been prepared so 
hurriedly and carelessly that nothing was said about those cases. 
There were cases pending before the Commerce Court at that time 
and some are still pending, among which are the tap-line cases. 
These cases had finally reached the court in this wise after much 
discussion; the commission had changed its own position with regard 
to the tap-line cases, and concluding there was a question of law 
of sufficient importance for them to issue an affirmative order, they, 
had issued the order, thus permitting the question of law involved 
in the tap-line cases to come before the Commerce Court. Some of 
those cases had been consolidated. Four, I think, from Louisiana 
and one from Missouri had been taken and consolidated, and that 
case is pending and has already been argued before the Commerce 
Court. 

The bill recommended failed entirely to provide for the determina- 
tion of some 18 or 20 cases that had come from rulings of the com- 
mission and had left those cases suspended in the air. The attention 
of the House Appropriations Committee being called to that fact the 
committee sought to remedy this fatal defect and make provision to 
meet this condition. The provision that is in the bill now protects 
those cases that have been argued and are pending in the Supreme 
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Court of the United States, but it makes no provision whatever for 
the dozen cases pending before and submitted to the Commerce Court, 
among which are the tap-line cases. 

Senator Overman. How many cases are now pending? 

Representative Broussard. I had a list of 12 cases. There are five 
tap-line cases consolidated into one because of their kindred nature. 
In reality there are five cases of the short roads of the country affected 
by the ruling of the commission now pending, argued, and submitted 
to the Commerce Court. The hasty, ill-advised legislation proposed 
leaves the tap-line cases without power to have the law involved inter- 
preted by any court of the lancf. Those cases under that provision 
can not go anywhere because no provision is made for them to go 
anywhere. That will compel the tap line people and the other people 
interested in these cases to begin all this litigation over again. They 
have been two years now trying to get a judgment of the court decid- 
ing whether the trunk lines are right or whether the tap lines are 
right; much money has been spent, much time consumed to 
determine them. Now, at the last moment the House goes to work 
and provides that the court shall continue in existence, that it shall 
hold jurisdiction over those cases and other cases pending there, and 
yet the judges are abolished at once, so that there is a court and cases 
pending before the court and no judges to try, decide, or dispose of 
them. 

Senator Bryan. The Attorney General, when before us yesterday, 
said that he would submit an amendment to cover that point. 

Representative Broussard. I am merely calling attention to that in 
order to show just how ill advised this legislation is; to point out the 
necessity to strike out this provision, 50 as to take it up in the regular 
and orderly way. It has not been considered at all. No committee 
has had hearings upon it. So this provision is brought up here, 
written by a Member of the House, and it is proposed to be made a 
part of this legislation without any consideration of the interests in- 
volved in that legislation. Surely experience has taught a better 
way to legislate. 

There are a great many people who wanted to be heard before this 
committee. On account of the interest taken by the Railroad Com- 
mission of Louisiana requesting me to look after this matter I have 
prepared a list of those who have been witnesses before the committee 
, in behalf of the extension of the jurisdiction of the Commerce Court. 
They have written to me with regard to hearings and here is a list 
of those who have signified their desire to be heard by this committee 
upon the question as to whether the court ought to be abolished or its 
jurisdiction extended. 

Senator Bryan. The Attorney General called attention to another 
matter as to the enforcement of existing decrees, especially mandatory 
injunctions. 

Representative Broussard. There is a provision so far as cases 
pending before the Supreme Court are concerned. 

Senator Overman. Do you want the persons on the list of wit- 
nesses you have prepared to come here and be heard ? 

Representative Broussard. They have expressed a desire to be 
heard. 

Senator Overman. How long will it take to get them here t Do 
they live in Louisiana 'i 
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Representative Broussard. They live all over the United States, 
some in Baaton and in fact in the different sections. They are the 
representatives of business organizations, shippers generally. 

Senator Overman. We have to get the bill out of committee in the 
course of a week, if we can. I see it stated in the papers this morning 
that we declined to hear the shippers. We will hear anyone who 
wants to be heard. I see a newspaper man now present, and I wish 
to say in his presence that we have never declined to hear anybody. 
Several lawyers representing shippers state that they would like to 
have their remarks when they were formerly before the committee 
incorporated in our hearings now. If those on your list have been 
heard we can have their statements incorporated in our record. 
Have they been heard before? 

Representative Broussard. Some of them. 

Senator Overman. Can thev say any more than they have already 
said J 

Representative Broussard. I doubt it. 

Senator Overman. Can we not incorporate what they have said 
heretofore in the report of this hearing? 

Representative Broussard. Thinking that that might be done, I 
made this list, and I have here the hearings before the Judiciary Com- 
mittee of the House had at the present session of Congress where 
most of these gentlemen appeared. If their testimony given then 
could be included here I thought that would facilitate matters. 

Senator Overman. We have no objection to having the testimony 
of those gentlemen printed in these hearings. 

Senator Bryan. It will not be necessary to read it, but you can call 
attention to the names and the pages in the House hearing so that 
not only members of the committee but all Members of the Senate 
can readily identify the matter. 

Senator Overman. It has been printed as a document. 

Representative Broussard. Yes; June 18, 1913, and June 21, 
1913, "Hearings before the Committee on the Judiciary of the House 
of Representatives." 

Senator Perkins. What action did the Judiciary Committee of 
the House take this year 1 

Representative Broussard. The Judiciary Committee, under the 
methods by which we are proceeding, is precluded from making a 
report upon anything except by unammous or caucus consent. We 
are not considering in the House anything but certain matters which 
have been agreed to by unanimous or caucus consent, and no action 
has been taken by the committee. The Judiciary Committee, how- 
ever, at the last Congress reported in favor of the extension of the 
jurisdiction of the Commerce Court- 
Senator Overman. We have stated to all gentlemen who re- 
quested to be heard that we would be glad to near them, and the 
newspaper account published this morning was erroneous. I have 
a letter here from Mr. Daish, stating that he would like to be heard, 
but he is away and will not return to the city until about the 1st of Oc- 
tober, and he thought his remarks made before the subcommittee 
last January when it was considering the legislative, executive and 
judicial appropriation bill might be incorporated. I submit his letter 
to be printed in the record of our hearings, and in compliance with 
his request the matter he refers to will also be printed in the hearings. 

(See Appendix A.) 
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Mr. Walter has requested to be heard and we have granted him a 
hearing, and Mr. Thom is here whom ,we have grantee! a hearing. I* 
have instructed my clerk to invite anyone who wanted to be heara to 
come. And yet the newspapers state this morning that we have de- 
clined to hear the shippers. 

Senator Bryan. Mr. Broussard, will you now identify the docu- 
ment ? 

Representative Broussard. It is Hearings before the Committee 
on the Judiciary on House bill 5902. This was a bill introduced by me 
in the House to extend the jurisdiction of the Commerce Court to 
include negative orders and to relieve the Supreme Court of certain 
classes of cases. The Supreme Court, last year, decided five hundred 
and ninety odd cases and left 604 cases, as I remember, pending on its 
docket. The court is about two years behind with its docket. The 
bill upon which these hearings were had and on which these shippers 
appeared, proposed to make the Commerce Court the final or appellate 
court for insular cases, for bankruptcy cases, and for patent cases, 
and for other classes of cases. 

Senator Perkins. That is new legislation. 

Representative Broussard. Yes; it is new legislation; but the 
hearing is upon that subject and it includes the views of the ship- 
pers with regard to the proposed abolishment of the court and the 
extension of the jurisdiction of the court to include review of nega- 
tive orders, as well as the relief of the Supreme Court. 

Senator Bryan. Were there any hearings before the House com- 
mittee which had this deficiency appropriation bill before it as to the 
Commerce Court? 

Representative Broussard. No; none whatever; this matter 
went before the Rules Commttee after the rule had been introduced. 
There were no hearings either before the Rules Committee or the 
Appropriations Committee of the House, though I specially requested 
to he heard. 

Senator Bryan. My purpose was to get you to identify any hear- 
ings on the subject that might be made available for us. 

Representative Broussard. There were no hearings on the subject 
before any of the House committees when this deficiency appropria- 
tion bill was being considered. I asked for hearing of each commit- 
tee, but the Appropriation Committee reported this provision of the 
bill without any hearings, just as the Rules Committee had pre- 
viously reported the rule without hearing, though I had asked to be 
heard. Such method of legislating should not be tolerated. 

Senator Overman. We have another document of hearings before 
this committee on the legislative, executive, and judicial appropria- 
tion bill for the fiscal year ending June 30, 1914. We had lull hear- 
ings before this committee and we have them before us, but still we 
are willing to hear anyone who wants to be heard ; we will welcome 
their coming. 

Representative Broussard. Senator, I have no doubt of that at 
all. I suggest to the committee, however, that this hearing before 
the House Judiciary Committee be incorporated in your hearings 
now. The supply is practically exhausted. I have had such de- 
mands for the document that I have practically taken all the copies 
that the Judiciary Committee had. They turned them over to me 
and I have sent them all over the country. There are probably 
10,000 organizations of shippers interested in this matter. We did 
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not have enough copies and had to have them reprinted three times, 
and I doubt whether you can get copies enough unless you will put 
it into your record. 

Senator Overman. If there is no objection and if the supply is 
exhausted it can be done. 

Senator Bbyan. We had better do that. 

Senator Perkins. That seems to be the proper course to pursue. 

Senator Overman. Then let those hearings be incorporatea. 

(See Appendix B.) 

Representative Broussard. My plea here is for orderly legislation. 
Why this unseemly haste in this matter! Surely a matter involving 
so delicate a question as the jurisdiction of the courts of the country 
would seem to require more care than is here exhibited. Why not 
strike out this provision and consider this question in the regular and 
orderly way J I am very much obliged to you, gentlemen. 

STATEMENT OF ALFRED P. THOM. 

Mr. Thom. Mr. Chairman and gentlemen of the committee, I shall 
not impose upon the time or the patience of the committee in dis- 
cussing any question relating to the policy which Congress should 
adopt in respect to retaining or abolishing the Commerce Court. I 
shall confine my attention to a certain substantive provision of the 
bill as it appears here in regard to the distribution of the jurisdiction 
of the Commerce Court back to the various Federal courts of the 
country. When I come to consider the bill in respect to that matter 
I find that there is an alarming departure from the provisions of the 
law which have heretofore obtained in regard to the powers and pro- 
cedure of the courts. The committee will find the provision to which 
I allude beginning on page 23 of the bill, line 2. with the words "no 
preliminary," and extending down to the word "apply" in line 8 on 
page 24. 

The chairman of the subcommittee will doubtless recall a very 
elaborate consideration that was given by the Judiciary Committee 
of the Senate and afterwards by the Congress of the United States to 
section 266 of the present judicial code. That section governs the 
method of procedure when the statute of a State or the order of a 
State commission was attacked in a Federal court on the ground of 
alleged unconstitutionality. It is a section which provides for a 
hearing before three United States judges before a statute of a State 
or the order of a State commission can be enjoined or declared void 
on the ground of repugnancy to the Constitution of the United States. 

His honor, Senator Overman, will recall the extreme care that was 
taken in the discussion of that matter and the elaborate consideration 
which was given by the Judiciary Committee of the Senate and by the 
Senate itself to that provision of law before it was finally put in con- 
crete form in the statutes. 

Senator Overman. There were very full hearings before the 
Judiciary Committee and some of the finest speeches I ever heard 
before that committee were made on that subject. 
■ Mr. Thom. The principal points in which there is now a departure 
in this bill were there considered and discussed with elaboration. 
Before proceeding to discuss what those points are I call the attention 
of the committee to the fact that the provision which I am now about 
to consider relates not only to suits involving orders of the Interstate 
Commerce Commission, hut covers likewise suits attacking the 
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statutes of a State and the orders of a State commission on the ground 
of repugnancy to the Constitution of the United States. 

On page 24 of the act as it passed the House, beginning at line 15, 
there is the following: 

The provisions of this section shall also apply to the issuing and granting of prelim- 
inary injunctions and restraining or stay orders suspending the enforcement, operation, 
or execution of. or setting aside, orders made by any administrative board or commis- 
sion created by and acting under the statute of a Slate — 
and so forth. 

So this provision here in an appropriation bill is forced upon the 
consideration of Congress under the arbitrary conditions of giving 
Congress the choice between providing for the urgent needs of the 
Government from a financial standpoint, accompanied by an ill-con- 
sidered substantive provision of general law on the one hand or of 
denying that subsistence to the Government of the United States on 
the other, in order to get rid of some substantive provisions of law 
forced, I say, upon Congress under those abnormal and urgent and 
controlling conditions, we find a most marked departure from the 
general law relating to the judiciary of this country. 

Senator Overman. Do you mean to say, Mr. Thorn, that in abol- 
ishing this court the House attempted to add new legislation in 
regard to injunctions different from the present law* 

Mr. Tiiom. I do. I mean to say that if this bill is enacted as it 
stands it cuts up by the roots section 266 of the Judicial Code, and, 
Congress is asked ti> do that in this bill under the compelling force 
of supplying the needs of the Government, when not three years 
ago calmly and deliberately and dispassionately the proper com- 
mittee of the Senate considered these questions in relation to a 
general system of law and adopted this Judicial Code with this 
provision in it, and now the whole policy of Congress — the whole 
policy of the Government — is to be reversed under the urgency of 
supplying the monetary needs of the Government. 

I contend, therefore, Mr. Chairman and gentlemen of the com- 
mittee, that if Congress feels it must resort to this unnatural means 
of legislation on general subjects in an appropi iation bill, if it feels 
that that is a wise way of adopting deliberate policies for this country, 
at least it should not go to the extent of cutting up by the roots a 
well-matured policy oi Congress in regard to the method of judicial 
proceedings which involves the very spirit and substance of justice. 

Your honor, the chairman of this subcommittee, will remember 
that in section 266 of the Judicial Code it was provided that there 
should be a court of three judges before an interlocutory injunction 
should be issued against the law of a State or a rule of a commission 
of a State. 

Congress then realized, after discussion and not as a matter that 
passea without due consideration, the difficulty that might come iti 
getting those three judges together, the time that might elapse before 
their convenience would permit them to assemble, the fact that 
other matters in expedition under the laws of this country might be 
then engaging their attention, and that there was no compelling 
power anywhere in the statutes of the United States to control then* 
assembling together. Congress then realized that under the judicial 
system of this country cnuses relating to the Sherman Antitrust Act 
10818—13 9 
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are given preference, and that a judge needed for the consideration 
of these matters might then be engaged in some duty paramount of 
and controlling importance which would prevent his coming to an 
early session of three judges. Congress, I say, further realized that 
there was no power conferred by the statutes of the United States by 
which to compel the attendance of a court so provided for. It real- 
ized that that meant an interval between a complaint preferred and 
the hearing of it by three judges of the United States, and it was 
therefore expressly provided that until those three judges could meet 
one judge could issue a temporary restraining order. 

Senator Overman. Until he could call together with him the 
other two judges. 

Mr. Thom. Until he could get the three judges together. That is 
all cut out of this bill. There is no way on earth of getting a tem- 
porary restraining order until you get the three judges together. 
No matter how great the destruction of property rights, no matter 
how clear the case, no matter how the other judges may be engaged 
in the performance of their duties and unable to come together in an 
assembled court, there is no way of bridging over this interval and 
keeping rights in statu c\uo until a court may assemble together. In 
section 2266 of the Judicial Code it is provided as follows — — 

Senator Bryan. Suppose you put the whole section in, Mr. Thom. 

Senator Overman. Just read it. 

Mr. TnoM. I will read it, and I should like to ask the committee 
to follow my reading of this section with the reading of the provision 
of the bill as it is proposed now for consideration: 

Section 266. No interlocutory injunction— 

Tou see no word "preliminary" there now — 

No interlocutory injunction suspending or restraining the enforcement, operation, 
or execution of any Btatute of a State by restraining the action of any officer of such 
Slate in the enforcement or execution of such statute shall bo issued or granted by 
any justice of the Supreme Court, or by any district court of the United States, or by 
any judge thereof, or by any circuit judge acting as district judge, upon the ground 
of the unconstitutionality of such statute, unless the application for the same shall 
be presented to a justice of the Supreme Court of the United States, or to a circuit 
or district judge, and shall be heard and determined by three judges, of whom at 
leant one shall be a justice of the Supreme Court or a circuit judge, and the other 
two may be either circuit or district judges, and unless a majority of said three judges 
shall concur in granting such application. Whenever such application as aforesaid 
is presented to a justice of the Supreme Court, or to a judge, he shall immediately 
call to his assistance to hear and determine the application two other judges: Pro- 
vided, however, That one of such three judges shall t>e a justice of the Supreme Court 
or a circuit judge. Said application shall not be heard or determined before at least 
live days' notice of the hearing has been given to the governor and to the attorney 
general of the State, and to such other person's as may be defendants in the suit: 
Provided, That if of opinion that irreparable loss or damage would result to the com- 

C'nant unless a temporary restraining order is granted, any justice of the Supreme 
rt, or any circuit or district judge, may grant such temporary restraining order 
at any time before such hearing and determination of the application for an inter- 
locutory injunction, but such temporary restraining order shall remain in force only 
until the hearing and determination of the application for an interlocutory injunc- 
tion upon notice as aforesaid . The hearing upon such application for an interlocutory 
injunction shall be given precedence and shall be in every way expedited and be 
assigned for a hearing at the earliest practicable day after the expiration of the notice 
hereinbefore provided for. An appeal may be taken direct to the Supreme Court of 
the United States from the order granting or denying, after notice and hearing, an 
interlocutory injunction in such case. 
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Mr. Walter. Pardon me, Mr. Thorn, but that section was amended 
March 3, 1913, by inserting a reference to an order of a State com- 
mission 

Mr. Thom. I understand that. 

Mr. Walter. And there was also added a certain provision for 
abating a suit in the Federal court until the State court had passed 
upon a similar suit. 

Senator Bbtan. Let us put in the record of the hearing section 266 
as it has been amended. 

Mr. Thom. If you will let me, I will read the first amendment. I 
do not think it is necessary to put in the record the final provision, 
the second amendment, for the reason 

Senator Bryan. Let the amendments be stated so as to make 
section 266 read as follows: 

Mr. Thom. I will read it, but I want to say there is one provision 
here extending it over the orders of the commission of a State, which 
I previously alluded to. I will read that. 

Senator Bryan, The section as amended ought to go into the 
record for the convenience of Senators. 

Mr. Thom. Yes, section 266, as amended March 3, 1913. 

Senator Bryan. Why not read it I 

Senator Overman. Read it in full as amended. 

Senator Bryan. Read such parts of it as you see fit, and then let it 
all be put in the record. 

Mr. Thom. As amended March 3, 1913, aection 266 is as follows: 

No interlocutory injunction suspending or restraining the enforcement, operation, 
or execution of any statute of a State liy restraining the action of any officer of such 
State in the enforcement or execution of such statute — 

Now the amendment comes in — 



Then it follows just as I have read it down to a subsequent portion 
of the statute which relates to a different subject not in reference to 
the method of getting the injunction. That additional provision, 
at the end of the section, is as follows: 

It js further provided that if before the final hearing of such application a suit shall 
have heen brought in a court of the State having jurisdiction thereof under the laws 
of such Stale, to enforce such statute or order, accompanied by a stay in such State 
court of proceedings under such statute or order pending the determination of such 
t by such State court, all proceedings in any court of Die United States to restrain 
"" *~~n of such statute or order snail be stayed pending the final determination 



of such suit in the courts of the State. Such stay may bo vacated upon proof ir 
after bearing, and notice of ten days served upon the attorney general of the Slaw, 
that the suit in the State courts is not being prosecuted with diligence and good faith. 



So that last provision has nothing to do with the argument I am 
now presenting. 

I should like to have the whole of section 266 as it now stands 
appear at this point in my remarks. 

Senator Overman. Certainly; it will be inserted. 

(The section referred to is as follows:) 

Sec 26G. No interlocutory injunction suspending or restraining the enforcement, 
operation, or execution of any statute of a Stale by restraining the action of any officer 
of such Slate in the enforcement or execution of such statute, or in the enforcement 
or execution of an order made by an administrative board or commission acting under 
and pursuant to the statutes of such State shall be issued or granted by any justice of 
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the Supreme Court, or by any district court o( the United States, or by any judge 
thereof, or by any circuit judge acting as district judge, upn the ground of the uncon- 
stitutionality of such statute, unless the application for the same shall be presented 
to a justice of the Supreme Court of the United States, or to a circuit or district judge, 
and shall be heard and determined by three judges, of whom at least one shall be 
a justice of the Supreme Court or a circuit judge, and the other two mav be either 
circuit or district judges, and unless a majority of said three judges shall concur in 
granting such application Whenever sucn application as aforesaid is presented to 
a justice of the Supreme Court, or to a judge, he shall immediately rail to his assist- 
ance to hearsnd determine the application two other judges: Provided, however. That 
one of such three judges shall lie a justice of the Supereme Court or a circuit judge. 
Said application shall not be heard or determined before at least five days' notice 
of the hearing has been given to the governor and to the attorney general of the State, 
and to such other persons as may be defendants in the suit: Provided. That if of opin- 
ion that irreparable loss or damage would result to the complainant unless a tem- 
porary restraining order is granted, any justice of the Supreme Court, or any circuit 
or district judge, may grant such temporary restraining order at any time before 
such hearing and determination of the application for an interlocutory injunction, 
but such temporary restraining order shall remain in force only until the hearing 
and determination of the application for an interlocutory injunction upon notice as 
aforesaid. The hearing upon such application for an interlocutory injunction shall 
be given precedence and shall be in every way expedited and be assigned for a hear- 
ing at the earliest practicable day after the expiration of the notice hereinbefore 
Erovided for. An appeal may be taken direct to the Supreme Court of the United 
tates from the order granting or denying, after notice and hearing, an interlocutory 
injunction in such case. It is further provided that if before the final hearing of such 
application a suit shall have been brought in a court of the State having jurisdiction 
thereof under the laws of such Slate, to enforce such statute or order, accompanied 
by a stay in such State court of proceedings under such statute or order pending; 
the determination of such suit by such State court, alt proceedings in any court of 
the United States to restrain the execution of such statute or order shall be stayed 
pending the final determination of such suit in the courts of the State. Such stay 
may be vacated upon proof made after hearing, and notice of ten days served upon 
the attorney general of the State, that the suit in the State courts is not being prose- 
cuted with diligence and good faith. 

Mr. Thom. It will be observed, therefore, that Congress in the 
adoption of the Overman Act, acting separately in the year 1910, 
deliberately adopted the provision of law as I have read it first, and 
that was subsequently considered by Congress in connection with 
the judicial code and was then deliberately made section 266 of the 
judicial code; that in 1913 that section was again considered by 
Congress and the general policj of that section was continued in the 
statutes of the United States, all the provisions I have spoken of 
being made to apply not only to the statute of a State but to the 
administrative orders of a State commission. 

Now, after that oft repeated action by Congress, under the urgency 
of appropriating the money for the Government to live, in an appro- 
priation Dill that well-considered, that often considered, provision of 
the substantive law of procedure in the Federal courts is cut up by 
the roots, and the relief which was given on these three separate 
occasions by Congress to the temporary conditions that might exist 
in respect to the rights of litigants is withdrawn. 

Now, may it please the committee, I do not think that this wee, 
just, fair, and well-considered policy in respect to so *mportant a 
matter ought to be made to go through Congress under the coercion 
of an appropriation bill. In a matter involving so distinctly the 
constitutional rights of the citizens of this country, in a matter so 
fundamental as this is, it is but fair, if there is to be a change, that 
it should be considered on the merits of that question alone, and 
without the coercion of a supply bill behind it. 
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I wish to call the committee's attention to the importance of this 
provision in respect to a temporary stay order. Suppose that an 
order of the Interstate Commerce Commission or the order of a com- 
mission of a State or the provisions of the statutes of a State relating 
to rates was required, as this would require it, to go into effect at 
once, before a court of three judges could be convened. Consider 
for one moment what that would entail. The putting into effect of 
a rate, the putting into effect of a body of rates, is not the work of a 
moment nor is it an inexpensive proceeding. The law requires that 
when a body of rates or a single rate is to be put into effect, tariffs 
embodying the changes shall be published and shall be filed with the 
various commissions. 

Now, let us suppose this case: Suppose that the legislature of a 
State or a State commission were to require a body of rates to be 

Eut into effect in respect to interstate commerce. I take that case 
ecause it is one of manifest unconstitutionality. Suppose that the 
Interstate Commerce Commission were to require the putting in of a 
body of rates in respect to intrastate commerce. I take that because 
that is a case under the recent decision of the Supreme Court of 
manifest unconstitutionality and it will best serve to illustrate tha 
point. In each of those cases there would be an instance in which 
the constitutional rights of the carrier would undoubtedly be in- 
vaded. There would also be a case of undoubted propriety of a 
temporary restraining order until you could get the three judges 
together. 

Under the bill as it now stands before this committee the right to 
that temporary restraining order is denied and the carrier would be 
forced to go to the expense and the trouble of preparing hJ3 tariffs, 
of filing them with the commission, of publishing them as required 
by law, when, the next day after that was done, the convenience of 
the three judges might enable them to get together and they would 
enjoin the order, and all the work and all the expense would be gone 
through with for nothing. 

Now, this is no trifling matter. The publications of tariffs fre- 
quently cost the carrier as much as $50,000 for one issue. It depends 
upon the magnitude of the special work that is involved. It requires 
the publication of tariffs in the modified application all over the 
United States. It requires the posting all over the United States. 

In the cases which I have assumed — cases of clear unconstitu- 
tionality — the provisions of your law would afford no relief until the 
slow gathering of the unenforceable attention of three judges to 
constitute a court. 

Now, is that wise legislation? Is it fair legislation? Three times 
in the last three years Congress has said it was not — in the adoption 
of the Overman bill, in the adoption of the judicial code, and in the 
amendment of 1913. 

Senator Overman, Suppose the ease was one of irreparable injury t 

Mr. Thom. I was giving a case of irreparable injury. I will give 
others. Suppose the case of a manifestlv unconstitutional act in 
respect to the rates themselves. Suppose tlie States or the Interstate 
Commerce Commission should take it into their heads that some 
particular service could be required to be done without compensa- 
tion altogether, or, more likely, at a manifestly insufficient compen- 
sation. Under this proposed system of law those unconstitutional 
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rates must be put into effect. All the expense of the tariffs must bo 
incurred and business must be done under the unconstitutional rates 
until such time as the convenience of three judges would permit 
them to gather and consider the matter. What becomes of your 

Sroperty rights during the time there is no hearing in court ? What 
ecomes of your property rights to a fair compensation for your 
services between the time those rates are ordered given by these 
commissions and the time you can get a court to gather together to 
consider them ? Is it a part of the wise policy of this Government to 
confiscate a carrier's property for a given time any more than it is 
to confiscate it for all time ? 

Senator Bryan. Your argument would lead to the conclusion that 
such an act would be unconstitutional? 

Mr. Thom. I think so far as my own judgment goes it would, but 
that is not the point I am discussing. 

Senator Bryan. I understand that. 

Mr. Thom. I am discussing here, with the authorities that have 
the right to create the policy of the country, what that policy ought 
to be in reference to the matter. I have always contended in the 
line of your remark, that there can be no period of time during which 
a government can take without compensation the use of its citizens' 
property nor deny the enforcement of any constitutional right, but 
I am here addressing the judgment of this committee for the purpose 
of trying to show what would be a fair system of law in respect to 
' this matter. 

Senator Bryan. Of course it is our duty not to put an unconsti- 
tutional statute on the books. 

Mr. Thom. Undoubtedly: 1 think as you have suggested: but I 
am a little shy, Senator, of talking about the Constitution in these 
days. It does not seem to have many friends. It reminds me of a 
conference that we had in 1906 in reference to the Hepburn bill. 
Some of our enthusiastic and then uninstructed friends in respect to 
the Constitution were claiming that certain features of it were uncon- 
stitutional. There was present a grav-haired man with one arm who 
had fought through the Confederate "War and had lost his arm. He 
arose and rebuked the younger and more enthusiastic men about 
their faith in the Constitution. Hesaid he had had reason to believe 
that the best interpretations of the Constitution did not always pre- 
vail, for, he said, as he lifted his sleeveless arm, "Behold in me the 
maimed victim of misplaced confidence in constitutional interpre- 
tation." [laughter.] So 1 am a little whipped on the Constitution. 
I do not know whether we ought to mention it in polite society. 
Therefore, while I believe that a recurrence and coming home to its 
protecting provisions is essential to the permanence of our institu- 
tions, while I pray for that time to come, I am not certain that in 
these days it has an opportunity of fair consideration. 

There are certain other reasons, as it seems to me, relating to the 
Constitution, which I wish to present. The assumption involved in a 
suit in court in respect to these matters is that a constitutional right 
is invaded, at least that there is a claim it has been invaded. The 
further necessary assumption is that the complainant of an invasion 
of a constitutional right oy the legislative branch of the Government 
is in the minority as to that question. If he was in the majority he 
would have controlled the matter and would not be complaining, but 
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the complainant of the invasion in respect to a constitutional right is 
in the minority from a legislative standpoint, and he is helpless 
except in a court. What is his plea? He comes into court asking 
the protection of the fundamental law of the land. He comes into 
court asking that he may enjoy what he claims to be his constitutional 
right. That is the only place he has to go. By the very conditions 
of. his surroundings he has been confronted with that by the legislative 
branch of the Government. 

Now, ought his way to a hearing on his rights be made easy or 
difficult I Is it a wise and just policy on the part of the legislative 
branch of the Government to throw impediments in Ids way so that he 
can not even have a hearing in respect to his constitutional rights! 
All that he can get if you allow him to go before one judge for a tem- 
porary restraining order is a hearing in respect to those fundamental 
rights of citizenship. Does a wise policy require you to put that off 
until the slow and unenforceable gathering together of three judges 
so that he may be heard ? 

You must bear in mind , gentlemen of (he committee, that if he goes 
before the judge of a State no three judges are there required. One 
judge can not only grant the temporary suspending order but the 
interlocutory and the final injunction. One judge of a State can do it, 
and is it possible that the Congress of the United States, representing 
the national spirit of this people, will not trust one Federal judge to 
grant a temporary restraining order until three men gather together 
when there is not a State in this Union that does not permit every act 
of its legislature and every order of its commissions to be temporarily 
and finally restrained by the action of a single judge ? 

Now, is this distrust to be shown by Congress of the judiciary that 
Congress has created, to the extent even, as I say, of denying to one 
Federal judge the right to give a temporary restraining order for the 
few days or the few weeks that it will take to get three judges together t 
Now, is that necessary 1 

But there is a broader consideration, may it please your honors, than 
any I have yet adverted to. Notwithstanding the hostility which has 
been manifested toward railroads in this country there is no man 
who will deny that perhaps they are the greatest absolute essential to 
modern society. You will find nobody asking for their abolition. 
You will find nobody deliberately contending that they should be 
made inefficient. You will find all parties and all grades of opinion 
working to one end, the greater efficiency and greater capacity to do 
the transportation business of the people. However much we may 
differ as to means, however much we may differ as to the extent of 
regulation, none of us differ in the proposition that they ought to be 
made in someway the most efficient for the service of the public and 
the most reliable in performing their duties as common carriers. 

Now, how are we confronted with that proposition? How does 
that matter affect this situation ? Wc must remember that whatever 
may be the future of these companies, at present they are maintained 
by private capital. Until the Government chooses to take them 
over and to operate them at public expense they must be maintained 
bv private capital. Therefore, it is in the interest of ah the public 
tfiat until the time comes when thpy shall be taken over by it sufficient 

Erivate capital shall be provided to enable them to do efficiently the 
usiness of the people. 
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Senator Overman. Do you think that time is coming? 

Mr. Thom. Diverting for a moment to answer your question, with 
the maximum limit of earnings fixed by law, without any control 
over the expense account, and the constant necessity to increase 
wages, I can not see how those lines can fail finally to meet. I think 
they are converging now, and I think the time will come earlier than 
we anticipate when adverse legislation, if continued, will make the 
private investor refuse to put his money in these enterprises. 

I think more than that. I think that we are already in the pres- 
ence of a suspended railroad development in America. If you. gen- 
tlemen, responsible for the success of public policies, will study the 
question you will see that there is no new railroad construction. You 
will be amazed to find the small amount each year that is done in the 
way of constructing new lines. You will see that the pobcy has been 
adopted of spending all the money that can be gotten in the devel- 
opment of existing lines of railroad, that the problem now which is 
engaging the attention of railroad management is the double-track- 
ing, the increasing of yards and passing tracks, the increasing of facili- 
ties and efficiency under the existing scope of their properties, and 
that no money can be had for new railroad construction. 

You will find, too, that this construction has been halted at a very 
unfortunate time for some portions of this country. For instance, 
you will find that there is a vastly unequal distribution of transporta- 
tion facilities among the States of this country. For example, you 
will find that for every 100 square miles of territory in the State of 
New Jersey there are 30 miles of railroad, and you will find that in 
Wyoming for 100 square miles there is only one mile and eight- 
hundredths of railroad. You will find that while in the State of Sew 
Jersey there are 30 miles and more of railroad for each 100 miles of 
territory, in the State of North Carolina that you come from, Mr. 
Chairman, and in the State of Virginia that 1 come from, there are 
onlv a little more than 1 1 miles. \ ou will find that the real resources 
of this country have been barely touched by the hand of development 
and that there is a need everywhere for an extension of railroad facili- 
ties so that men may enjoy properly the fruits of their labor. You 
will find that we have entered upon an area of arresting railroad de- 
velopment. 

Now, why) Why? It is because the development of railroads is 
dependent upon private means under the present svstem of law, that 
no law can be enacted to require a man to put one dollar of his money 
in this investment, and while that condition exists I think you, gentle- 
men of this committee, will agree with me it is wise policy to assure 
the private investor of as equal protection of his investment and in 
his constitutional rights as that of any other property in which he 
may make an investment. 

Here we find the principle which surrounds and protects the in- 
vestor in other property to be that the value of his property is ascer- 
tained by the capitalization of its legitimate earning capacity. Here 
we find, in respect to railroads, the proposition advanced,, and in 
many places held, that the value of railroad property must be first 
ascertained, and its earning capacity limited, without any guaranty 
that the earnings shall reach the prescribed maximum. And coming 
bock to where we are, here we find a suggestion already having passed 
the House of Representatives which puts the constitutional protec- 
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tion of his investment farther away from the investor in railroad 
property than from any other investor in property. 

There is no other man who invests his private means who can not 
get a temporary restraining order in order to protect him from irre- 
deemable loss. Here it is provided that there shall be no temporary 
restraining order, no matter how irreparable a loss may be involvea, 
until you can get three judges together. 

Is it wise policy to withdraw that protection from this property, 
thus dependent upon the favorable consideration of people who have 
private means 1 Is it wise policy on the part of the Government to 
repel them by giving them notice that if they invest in this subject 
of investment they snail not have the same constitutional protection 
to their rights that is given in respect to every other class of property 
in which they may invest ? 

So it seems to me, Mr. Chairman, clothed as you gentlemen are 
with the responsibility of making the transportation facilities of the 
people a success until the Government takes them over, that it is 
not wise policy for you to adopt a plan by which you will withhold 
from the investor in this class of property the same constitutional 
protection that he would have if he made his investment in any other 
class. 

I wish you gentlemen could realize the responsibility anil the diffi- 
culty of the task before the responsible railroad manager to-day. He 
is confronted with two apparently irreconcilable obligations. He is 
expected to find a way of providing the public with every facility 
which they legitimatelv require. He is expected now to make un- 
usual efforts to furnish his railroad with steel equipment. He is 
expected to meet all of the demands of labor for increased wages and 
to meet all of the high cost of living. He is expected to do that on 
the one hand and at the same time he is expected to make the in- 
vestment in railroad securities so attractive to the outside individual 
investor that he will he able to get the means to do it. 

If you gentlemen do not think there is difficulty in that proposition, 
you are vastly underrating the difficulties under which we find our- 
selves, 

Demands everywhere for now stations, demands everywhere that 
the crops shall be gotten to market, demands everywhere that there 
shall be proper facility of travel, demands everywhere for increased 
safety of travel, demands all the time for increased wages of em- 
ployees — that on the one hand and on the other hand appeals to you 
«nd to me and to the various people of this country who nave a little 
hoarded savings to invest to make us understand that that is the 
best investment to make. Ought you to increase our difficulties by 
withholding from us constitutional protection to that investment 
when it is once made? Is it wise policy? What are you going to 
gain by it in the long run and in the light of a large policy? 

Suppose once the tide sets away ana in some other direction even 
more than it has done now, in the matter of these investments. 
What will be the consequences? While we all would deplore, as 

Eatriots, the necessity of this Government going into the railroad 
usiness and taking ownership and control of these properties: 
while that would introduce dangers in our democratic system of 
Government which the wildest imagination can hardly compass, 
how are you going to avert that consequence if you once teach the 
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investors of this country that when they invest in railroad property 
they must give up the idea of constitutional protection to their 
rights! And this is a step in that direction. 

I wish now to call your attention to another change along the 
same line that is made by this bill. In the judiciary act it is provided 
that an appeal may be taken 

Senator Overman. Is that the same section ? 

Mr. Thom. Yes; the last clause of section 266 as it appears in the 
Code copy. It provides that an appeal may be taken directly to 
the Supreme Court of the United States from an order granting or 
denying, after notice and hearing, an interlocutory injunction in 
such case. 

What does this bill do? It strikes out the words "or denying." 
It gives an appeal if the railroad is able to get an injunction, but 
refuses an appeal if the injunction is denied. 

As I say, Congress, under the leadership of your honor, in 1910 
adopted the policy of granting an appeal when an injunction was 
either granted or denied. Again, when the judiciary act or code was 
made, that policy was renewed; and agpin m 1913 it was reenacted 
as the policy of Congress. Yet some influence has gotten iato 
this bill which strikes out those words now and allows an appeal 
against anything that the railroads have been able to accomplish in 
court, but denies an appeal if they have been already beaten in the 
assertion of their constitutional rights. 

What encouragement is that to investment ? What can be behind 
that provision of law except a purposeful declaration of hostility agf inst 
this class of property? Is it helpful to the maintenance of the effi- 
ciency of these essentials of modern civilization for Congress to de- 
clare war on investment in this class of property ? 

I feel that I have already taken up too much of your time. I will 
say that I have made a draft of a proposed amendment 

Mr. A. B. Browne. Before you pass to another subject, Mr. Thom, 
would you be willing to read at this point section 129 of the Code, 
which gives an appeal to the Circuit Court of Appeals in all cases, 
whether an injunction be granted or denied? 

Mr. Thom. At Mr. Browne's suggestion I will read into the record 
section 129 of the judiciary code, which is as follows: 

Where upon a hearing in equity in ft district court, or by a judge thereof in vacation. 
an injunction shall be granted, continued, refused, or dissolved by an interlocutory 
order or decree, or an application to dissolve an injunction shall be refused, or an inter- 
locutory order or d write shall be made appointing a receiver, an appeal may be taken 
from such interlocutory order or decree grantirig. continuing, refusing, dissolving, or 
refusing to dissolve, an injunction, or appointing a receiver, to the circuit court of 
appeals, notwithstanding an appeal in such ca«e might, upon final decree under the 
statutes regulating the same, be taken directly lo the Supreme Court. 

That is the policy of this Government. 

I have made a draft of a substitute for this provision to which I 
shall ask you to listen. I have made it with reference to the bill as 
it was introduced in the House, I ask, in place of what I have read 
and have objected to, that there may be suDstituteu the following: 

No interlocutory injunction suspending or restraining the enforcement, operation, 
or execution of. or setting aside, in whole or in part, any order made or entered by the 
Interstate Commerce Commission shall be issued or granted by any district court of 
the United States, or by any judge thereof, or bv any circuit judge acting as district 
judge, unless the application for the same ahalf be presented: to a circuit or district 
judge, and shall be heard and determined by three judges, of whom at least one shall 
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be a circuit judge, and unless a majority of said three judges shall concur in granting 
such application. When such application as aforesaid is presented to a judge, he shall 
immediately call to his assistance to hear and determine the application two other 
judges. Said application shall not he heard or determined before at least five days' 
notice of the hearing has been given to the Interstate Commerce Commission, to the 
Attorney General of the United States, and to such other persons as may be defendants 
in the suit: Provided, That if of opinion that irreparable loss or damage would result 
to the complainant unless a temporary restraining order is granted, any justice of the 
Supreme Court, or any circuit or district judge, may grant such temporary restraining 
Order at any time before such hearing and determination of the application for an 
interlocutory injunction, but such temporary restraining order shall remain in force 
only until toe hearing and determination of the application for an interlocutory in- 
junction upon notice as aforesaid. The hearing upon such application for an inter- 
locutory injunction shall be given precedence and shall be in every way expedited 
and be assigned for a hearing at the earliest practicable day after the expiration of the 
notice hereinbefore provided for. An appeal may be taken direct to the Supreme 
Court of the United States from the order granting or denying, after notice and hear- 
ing, an interlocutory injunction. In euch case, if such appeal be taken within thirty 
days after the order in respect to which complaint is made is granted or refused, 
and upon the final hearing of any suit brought to suspend or set aside, in whole or in 
part, any order of said commission the same requirement as to judges and the same 
procedure as to expedition shall apply. 

I have there attempted, and I hope I have succeeded, to make 
this conform to the section of the judiciary code to which I have 
been alluding. 

Senator Overman. Why not just copy section 266 right into this 
bill 1 

Mr. Thom. Because this refers to interstate-commerce proceedings 
and that refers to State proceedings. 

Senator Overman. How would it do to make some such amendment 
as this: "As to all proceedings or orders in interstate commerce, 
section 266 shall apply" i 

Mr. Thom. Inasmuch as there are things to be changed, I think 
probably some such provision as this would be safer. 

Senator Overman. Is that exactly the provision of section 266? 

Mr. Thom. Exactly the provision of section 266. 

Senator Bryan. Why do you leave out the words "and appeal" 
in line 21? 

Mr. Thom. Because in the next clause they do not seem to be 
applicable. You will see that those words "and appeal" there 
relate to the final hearing, and the next clause seems to provide for 
that. The next clause is: 

A final judgment or decree of the district court may be reviewed by the Supreme 
Court of the United States if appeal to the Supreme Court be taken by an aggrieved 
party within sixty days after the entry of such final judgment or decree, and such 
appeals may be taken in like manner as appeals are taken under existing taw from the 



Court to the Supreme Cou 

I thought it was provided for. In the first draft of the amendment 
I inserted those words, but upon having it reviewed it was pointed 
out that the next clause covers appeals, and therefore I struck out 
those two words. I have no objection to their being put in, but they 
do not seem to be exactly pertinent at that point. 

I ask of the committee, if this law is enacted and the redistribu- 
tion of this jurisdiction is made, that this provision may be substi- 
tuted in place of the part of the bill to which I have called attention. 
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STATEMENT OF LUTHER M. WALTEB, OF CHICAGO, ILL. 
THE COMMERCE COURT. 

Senator Overman. What is your name and business 1 

Mr. Walteb. My name is Luther M. Walter. I am an attorney, 
practicing law at Chicago, and am engaged almost exclusively in 
transposition cases. For almost seven years I was an attorney for 
the Interstate Commerce Commission, and defended its orders in 
various district courts of the United States. In 1910 I resigned to 
go into private practice. So in speaking to you this morning I speak 
from the standpoint of one who has had actual experience with the 
method of trying these cases in the district courts of the United States 
from the standpoint of the commission defending its orders, and in 
the Commerce Court from the standpoint of one who represents ship- 
ping interests as opposed to the interests of the trunk hues. 

In speaking here I give my own views and also the views of the Rail- 
road Commission of Louisiana, which I have had the honor to serve in 
the Shreveport case before the Interstate Commerce Commission and 
in the Commerce Court and now pending in the Supreme Court of 
the United States. I speak also for the Yellow Pine Manufacturers' 
Association, who ship annually over 200,000 cars of yellow pine 
lumber. I speak also for the Commercial Club of St. Joseph, Mo., an 
aggregation of shippers, manufacturers, and jobbers of that town in 
Missouri. 

I have been much interested in hearing Mr. Thorn tell you of the 
difficulties that surround the carriers in endeavoring to get a judicial 
determination of their rights. Before taking up this bill I wish to 
call attention to the difficulties which surround shippers under the 
present system. We may go to the Interstate Commerce Commission 
to-day on a complaint on behalf of anybody. It may be the interpre- 
tation of the statute; it may be a question of fact; but no matter 
what the result, if we are dismissed and lose our case, there is no 
tribunal to which we can appeal. 

Mr. Thorn speaks of the constitutional rights of the investors in 
railroad bonds and stocks and properties; but what does he say of the 
investors in manufacturing plants and in commodities shipped over 
this country who are compelled, because they are dismissed before 
the Interstate Commerce Commission, to pay the charges of these 
carriers without recourse to any court whatsoever ? 

We do not ask that the court shall be authorized to pass upon ques- 
tions of fact. We are content to leave those questions to the commis- 
sion. The carriers must be content, because the Supreme Court says 
if there is any substantial evidence in support of the commission's 
finding of fact against a carrier that finding of fact is final, and on that 
basis we would ne equal; but on questions of the statute the carrier 
has an appeal, while the shipper has none. 

Take, for example, cases from the town of Memphis. Russ & Bur- 
gess and Thompson were men engaged in shipping lumber. The 
commission found that they had been paying 10 cents too much on 
all their shipments to the Pacific coast, and reduced the rate from 
85 to 75 cents. Yet when Russ & Burgess asked to have back the 
money they had paid the commission said: "No; you are not enti- 
tled to it." It said to others: " You have not filed your claim with 
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us within the period of the statute, two years." They said : " Why, 
we filed our claim within two years of the time we paid the money to 
the carrier. That is when we were damaged." " Yes; but you did 
not pay the charges until a month or two months after the shipments 
moved." 

There is a plain question of the interpretation of the statute of 
limitations j yet, under the decisions of the Supreme Court interpret- 
ing the judicial code, there is no jurisdiction in any court to entertain 
such a suit 

When, under the commodities clause, the commission recom- 
mended to Congress that a law be passed forbidding any person 
being interested as a shipper in a railroad that transported the 
article, so as to completely divorce the two things, the question was 
thrashed out in a long debate; and the Senators from the lumber 
sections of the country succeeded in getting, in connection with coal 
and other commodities, an exception as to lumber and articles manu- 
factured therefrom. Yet, in the face of that, the commission held, 
in the Tap Line Cases, that where the shipper who furnished the 
tonnage was the largest owner of the railroad that carried the traffic, 
the railroad was not a common carrier of that traffic. 

You might have a mill out 10 miles on a tap line, and there might 
be right alongside of you a mill owned by somebody who had no 
interest in the railroad. He could secure the transportation of his 
lumber over your line of railroad, and on to St. Louis, from the 
yellow-pine blanket west of the Mississippi, upon the identical rate, 
19 cents, which the man on the trunk line paid: but the men who 
owned the railroad and owned the lumber through common stock 
ownership were compelled to transport it down to the trunk line and 
receive nothing for that service. It was not even a common-carrier 
service. 

The commission declined to make an order; they simply said it 
was unlawful to do that. We went to the commerce court; and 
then, after the Supreme Court decided the Procter & Gamble case, 
they said, of their own motion, that this was a negative order, a 
dismissal, and that there was no jurisdiction in that court. 

We went to Congress then for an amendment, and in the meantime 
we again went to the commission and said, " Give us some sort of 
an order that will be affirmative in effect until we can finally have 
the Supreme Court say what the law is." They consented, and 
ordered the carriers not to divide the rate with these short-line rail- 
roads. We went to the Commerce Court again, and those are the 
cases that are now pending in the Commerce Court. 

When Mr. Thom spoke of arrested railroad development, he failed 
to point out that in the Southern States, in the lumber territory, 
this one decision of the commission will do more to prevent the build- 
ing of railroads than anything else that can be done by way of regu- 
lation. The trunk line will not build out to the timber. If you 
own the timber, the only way you can get it out is to build your rail- 
road, perhaps 20 miles; you incorporate it under the State laws; you 
carry for everybody 

Senator Overman. Those' cases will be transferred under this bill 
to the district court. 

Mr. Walter. No, sir; if you will permit me, here is what will 
happen under this bill : I should be loath to say that those who, under 
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whip and spur, have driven this bill through the Congress should , 
have done anything to deny to those of us who have been most insis- 
tent for congressional relief the right to have determined the question 
that we have fought to final submission in the Commerce Court, 
The printing of the record alone before the commission cost us almost 
$7,500. Those cases have been argued and submitted. The Com- 
merce Court has not yet disposed of them. The court is allowed to 
exist until December 31, 1913, but the judges are abolished forthwith. 
There is a provision for cases pending but not submitted. Can it be 
that those who drafted this provision knew that the tap-line cases 
had been submitted and not yet decided? 

Senator Overman. The Attorney General suggested an amendment 
along that line which I think is proper. 

Mr. Walter. That may be, but that is only one of the many crude 
things in this bill which the system under which it was devised un- 
doubtedly brings to pass in appropriation acts. 

These cases are left pending. The judges are abolished. There is 
no way in the world, under the bill, in which they can be decided. 
Many of the shippers have felt, " What is the use or asking Congress 
further? " We nave been at both ends of the Capitol. We have done 
all that we can do to show the necessity for an appeal to the courts 
on this question where we are denied our rights. So it is to-day 
that we are standing in the last possible stronghold to protect the 
property rights of the people we represent. There is no provision 
whatever for the disposition of those six cases. 

Senator Bryan. Let us see. Those cases are pending, but have not 
been submitted? 

Mr. Walter. They have been submitted. They are now awaiting 
decree and decision. 

Senator Bryan. Then they are pending and submitted ? 

Mr. Walter. Yes, sir. All the matters that I am pointing out 
have been argued before this committee. We have no complaint to 
make of the most patient hearing formerly accorded us, and we are 
thankful for this liearing here to-day. I desire, however, to call 
attention to the viewpoint of the commission on these matters. Per- 
haps it is too late to argue that the Commerce Court ought not to be 
abolished; but if experience as an attorney for the Interstate Com- 
merce Commission teaches me anything, it is that to give the rail- 
roads a chance to go all over this country and pick their district 
courts is to put the Government in an almost indefensible position. 

I remember, perhaps, the first case that was assigned to me by 
Commissioner Prouty to defend. It arose out in California, where 
the commission had reduced the rate on rough green fir lumber and 
lath, common grade. The five-day notice was provided for in the 
statute, so they gave the commission this five-day notice. I took up 
the record and immediately caught the train. I got out there in 
time for a day and a half consideration and consultation with the 
men who had brought the case before the commission. They had had 
opportunity to prepare their case and file their bill. They gave 
no notice to the commission that they were going to do that, and it 
was only after it was filed, and when the day for the argument had 
been set that they gave the notice. 

That illustrates the difficulty the commission will have and the 
Department of Justice will have. Instead of being able to sit here, 
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where all the records are, where the volumes of testimony are, to 
consult with the commission who have decided the case, and to get 
the viewpoint of the commission, and, in addition, instead of having 
the benefit of appearing before men who do nothing but* try this 
kind of cases, they must go out to judges who have their time taken 
up with everything from " boot-legging " to all sorts of important 
cases, receiverships, and questions involving vast amounts. The 
commission will be deprived of its workshop ; its employees will be 
deprived of an opportunity, in an orderly way, to present their 
defense. 

Senator Overman. How many cases have the shippers had before 
this court since it was organized? 

Mr. Walter. Some 12 or 15, and they have all been dismissed, 
as they must be under existing law. The carriers will not say 
that it is fair and just, that there is any equality of opportunity under 
the law ; and I have never yet heard a single railroad attorney or 
operating man question the fairness of the proposition. 

What does the commission say on it? You will find in these 
records a letter from the then chairman, Commissioner Prouty. I 
will quote one sentence from it : 

It la not. In my Judgment, n wise or salutary thing to lodge In any tribunal 
arbitrary power beyond what 1b necessary ; and I can see no reason why the 
legal mistakes of the Interstate Commerce Commission could not and should 
not be corrected. 

In the House there was offered an amendment on this very point, 
and I will read it. In the draft of the bill as it passed the House, 
on page 21, after the words " United States," where they transfer 
the jurisdiction now existing in the Commerce Court to the district 
courts of the United States, I would add these words 

Senator Bryan. What are you reading from? 

Mr. Walter. I am reading from the draft of the bill as it passed 
the House. It is in the first paragraph of the Commerce Court 
provision. 

Senator Overman. You are reading from the draft as it passed 
the House? 

Mr. Walter. Yes. 

Senator Overman. What page ? 

Mr. Walter. Page 21 of that draft. It is the first paragraph after 
making the appropriation for the Commerce Court, after the words 
" United States," in line 8. 

Senator Overman. What page of the draft will that be ! 

Mr. Walter. Page 21, line 13, of the bill as it was considered in 
the House. 

Senator Overman. I should like to get the place in the other bill. 
I see it here on line 13. I see where it is. 

Mr. Walter. I propose to strike out the comma after " United 
States " and insert a period, and then this sentence : 

The district courts shall also have Jurisdiction of all cases brought to enjoin, 
set aside, annul, or suspend, In whole or In part, any .order of the Interstate 
Commerce Commission, Including negative orders dismissing complaints filed 
before the commission, but not including orders for the payment of money: 
Provided, however. That the provisions of this paragraph shall not be so con- 
strued as to give the court the right to substitute its judgment for the judgment 
of the commission as to matters which are either administrative or legislative in 
character. 
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Senator Overman. Will you submit that amendment to us* If 
you are going to advocate that amendment, we should like to have 
it submitted in writing and left with the clerk, showing exactly 
where you want it to go, 

Mr. Walter. Very well. That will give to every town in thu 
country, to every commercial club, to every shipper, to every citi- 
zen — and tbe condition now is such that under the law the carriers 
can appeal to the Interstate Commerce Commission and file a com- 
plaint — a chance to go to the court and say: "The commission has 
erred as a matter of law. We want the law interpreted. Then we 
will go back to the commission." 

So. in the Tap-line cases, if a line is not a common carrier of 
articles which the stockholders of the road produce, the commission 
is wrong, and they say : " We will gladly correct our error if we 
have made one." So if the Supreme Court finally says that these 
lines of railroad down in Louisiana and Missouri and Arkansas and 
Texas and Mississippi and in all the lumber-producing sections of 
this country are common carriers, and it makes no difference who 
owns the stock provided the rates are reasonable and there is no 
discrimination, the commission says: "We will give you what you 
are entitled to have." 

That can wrong nobody. It puts us on the same basis with the man 
who transports the commodity over the trunk line. I may say that 
if this decision of the commission stands — and I think the mistake 
they made was in holding what they thought the law ought to be 
and not what Congress had enacted 

Senator Overman. Your amendment does not propose to inter- 
fere with the (jarver case at all. does it? 

Mr. Walter. Not at all. 

Senator Overman. A- to findings of fact, you propose to let their 
judgment stand f 

Mr. Walter. Yes, sir. 

Senator Overman. It i- only as to questions of law? 

Mr. Walter. Exactly : and I advocate an amendment to the effect 
that there shall be no interference by the court with the cxei rise of the 
judgment or discretion of the commission. We would be the last 
to allow any tribunal to supersede the commission on questions of 
fact, because they are the most expert body in the world on those 
questions. 

It, perhaps, is not necessarv for me to point out the injustice of 
the abolition of these judgeships. We will concede, for the purposes 
of this statement, that it is constitutional to do so. Take, for ex- 
ample. Judge Carland, who for many long years served as a Federal 
i'udge out in the eighth judicial circuit. He was designated by the 
'resident as one of these additional circuit judges and was assigned 
to this court. He served out his term and then the Chief Justice 
reassigned him. He finds himself now, when he is almost ready to 
retire under the retirement act. absolutely cut adrift. 

Whatever wrongs may have l>een committed by the Commerce 
Court have been corrected through the agencies and instrumentali- 
ties provided by the Constitution and by the chart of the Supreme 
Court as it has construed the act which the Commerce Court found 
freshly enaci ■ d when it came into existence. There is now no oppor- 
tunity to stray aside from a beaten path. Yet, without any eon- 
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sideration whatever in any committee authorized to consider these 
subjects, we find this complete demolition of the system of laws and 
regulations. Instead of stopping at the old home — the old court- 
house — where these things were thrashed out. in the circuit courts — 
and there were only nine circuits — we find in the 80 or 90 district 
courts that we could take a single carload of cotton which originated 
in Alabama, Georgia, or the Carolinas. to which the same rate would 
apply in some New England or Canadian mill point, and, if the 
commission reduced that rate, the carriers, or any one of them, could 
go into any of the Sew England State district court-;, or into any 
one of the district courts of these States in the South where it 
originated, and try the questions of law involved. 

The shippers, after the commission has decided in their favor, 
often elect to have the counsel who tried the case continue. You 
have provided that after the complainant intervenes in the court 
there can be no disposition of the case by any agreement with the 
carriers that does not give him the right to control its disposal. If 



he elects to go on and prosecute the case to the Supreme Court, he 
can do it. That gives the shipper the opportunity to present his 
views continuously; but the carriers have their expert counsel, they 



have their lines of railroad, their transportation, and all these things 
in such shape that they can move swiftly, cheaply, expeditiously, 
from one district court of the United States to another; while the 
shipper who, with his local counsel, has complained in one place, 
may find the scene of litigation transferred clear across this country. 
As it is, under the Commerce Court act. he finds here at the seat of 
Government an opportunity to present his case, and an opportunity 
to present the testimony at his own home town to any one of these 
judges, who under the law can go down there and take the testimony ; 
and they have done that in numberless cases. 

I have yet to hear of a single shipper, or to see a single resolution 
of any body of shippers, opposing the continuance of the Commerce 
Court or favoring its abolition. You can not find in all the commu- 
nications that have come to the House or to the Senate, as I am 
advised, a single petition asking for the action which the House of 
Representatives has taken — not a single one. On the other hand, 
you will find contrary action on the part of the greatest aggregation 
of shippers in this country, namely, the National Industrial Traffic 
League, with hundreds of members, whose organization was brought 
about at the time legislation was being perfected — the Hepburn law 
and the amendment of 1910 — to bring about for the shippers of this 
country equal opportunity with the carriers. All of them have, 
through their representatives, passed formal resolutions asking the 
maintenance of the Commerce Court. 

That is of record. Who wants the court abolished f Who can 
profit by its abolition? Nobodv but the carriers of this country. 
That can not be questioned. The Attorney General and the Inter- 
state Commerce Commission both say it would be a serious mistake. 
The solicitors of the commission, who will be put to the most serious 
inconvenience, point out that it is a great benefit to them to have 
the cases brought here. 

Senator Overman. Has there been any effort on the part of the 
railroads to have the court abolished '. 
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Mr. Walter. It did appear in the debates in the House that Mr. 
Hines, one of the most efficient and painstaking of their counsel, had 
collaborated with Mr. Sims on this Bill. 

Senator Overman. Oh, that was the charge that was made; but 
is there any evidence, except somebody's statement on the floor, that 
any railroad, at any time, or any attorney for a railroad, has been in 
favor of the abolition of this court ? 

Mr. Walter. No, sir; there is not. All that I know is the letter 
which was put in the record and the statement of Mr. Sims. 

The carriers can not but profit, because it stands to reason that 
when they can pick the court where they desire to go, either on ac- 
count of a congested docket, or because of the absence of circuit 
judges, or for any local reason, they have that much the advantage 
of the Government. Certainly a court which has been created for the 
sole purpose of trying these questions, which knows what a propor- 
tional rate is, which knows what a differential is, which knows what 
a classification is, which knows all about the adjustment of rates, and 
is familiar with all the decisions of the commission and the prior 
decisions of courts, is best equipped to try these questions. There can 
be no doubt of that. 

Senator Overman. Since it has been left to the commission to find 
the fact, and there is no appeal from its finding, will there be any 
considerable number of appeals taken just upon questions of law ? 

Mr. Walter. There will be, continuously. 

Senator Overman. There have been only 12 or 15 cases since the 
court was organized. 

Mr. Walter. But within a short time after the law was passed 
these cases began to be brought rapidly. Immediately the Procter 
& Gamble case comes in, which is this : The owner of a private car 
line who wants to ship cottonseed oil to his place can not get cars 
from the carriers in which to put cottonseed oil. He buys his own 
car and goes down and gets the oil. It is brought back and he puts 
it on his own private track. Yet the carriers charge him $1 a day 
for that car of his own while it stands on the private car track, and 
the commission says that is right. He says : " You are taking my 
property, which is not serving any railroad, and making me pay the 
carriers for using my property. That is a deprivation of a consti- 
tutional right." 

Senator Overman. Perhaps you will get some amendment to the 
commodities act. 

Mr. Walter. He is paying a dollar a day now on his cars, and 
yet they say that is a negative order and that he is not hurt by it. 
The dismissal of his case is equivalent to saying to him : " You pay 
what the carriers want to charge you during that tme." 

Senator Overman. Is not that the fault of the commodities act? 

Mr. Walter. It is the fault, in the first place, as I view it, of the 
commission in making the decision. Anybody ought to have a right 
to have the law as it exists now interpreted by the Supreme Court 
on that question. That is what the Procter & Gamble case was. 
Since that case has been decided, what shipper wants to go to court 
on any question where he has lost before the commission ? In the 
first place he is faced with an absolute, complete precedent for any 
contention he can make. 
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That is an illustration of the existing law. Yet this action has 
been taken without any opportunity to present all these things. The 
House Committee on Interstate Commerce gave us a two-weeks' hear- 
ing and never reported or took any action whatever. The Judiciary 
Committee of the House — and I think this is a question that is pri- 
marily judicial in its nature, to be heard by the judiciary committees 
of the two House — made a unanimous report immediately and the 
bill went on the calendar, but we never got any action. 

Senator Overman. It was stated on the floor of the Senate by Sen- 
ator Cummins, and not denied, that the bill that was introduced, 
which provided for the creation of the court, was written in New 
York in conjunction with the railroads; that it was a railroad bill. 

Mr. Walter. That may be, but I know something about that con- 
ference, because I happened to be with the commission at the time 
as its attorney. I know that that conference was attended by Com- 
missioner Clements, Commissioner Prouty, the Attorney General, 
and, I think, Mr. Townsend, now a Senator and who, perhaps, was 
a Senator then, and some others. They canvassed the matter day 
after day. 

Senator Overman. The railroad men were there, at any rate? 

Mr. Walter. Oh, I think they were heard. That is my under- 
standing; that they were heard. But, anyway, no matter how the 
legislation got on the books, it was enacted. 

Senator Overman. I am very sorry to know that the Interstate 
Commerce Commission had anything to do with drawing the bill 

Mr. Walter. I will not say how much they had to do with it. 

Senator Overman. Because that bill was a scandal and a disgrace, 
and everybody admits now that it was a piece of perfidy that was 
attempted to be passed off on Congress. 

Mr. Walter. I will not say that the commission were responsible 
for any clause in it. but I do say that they attended the conferences 
as a result of which the legislation was introduced. I can not say 
whether they approved any part of it. or even the whole of it; but I 
do know that these conferences were conferences at which the com- 
mission were represented. But even though that may have been a 
mistake, and even though the decisions and even though the per- 
sonnel of the court may have been mistakes, the system has been 
clarified now by the decisions of the Supreme Court and by subse- 
quent legislation; and I can not see why, at this time, there should 
be any necessity for pitching it all over this country into the various 
district courts. 

I predict that if this legislation is enacted and we go to the district 
courts it will not be five years until there will be created in the stead 
of the present Commerce Court a central court with jurisdiction to 
entertain all these questions and all kindred questions, and perhaps 
an enlarged jurisdiction, as Mr. Broussard said. 

Senator Overman. There might be another court that would take 
into consideration the patent laws, the land laws, and other things, 
so as to give them something to do. This court has nothing to ao 
now. 

Mr. Walter. If you will note the statements in these reports of 
what the judges have done in the various circuits to which they have 
been assigned, you will see that they have had something to da 



Google 



148 URGENT DEFICIENCY APPROPRIATION BILL. 

Senator Overman. Oh, you speak of them as circuit judges? I 
know nothing about them in that capacity. I am speaking of the 
Commerce Court. 

Mr. Walter. There has been no lost time. We have oases that we 
want to file now in the Commerce Court, but what is the use until 
we know whether or not the water is going to be fit for swimming? 

If there are any questions to be asked. I shall be very glad to an- 
swer them. This question has been of the highest importance to my 
clients during the past two years. We have labored in season and 
out of season and incessantly to get some relief. Even to-day in the 
Commerce Court we have pending against us bv the Department of 
Justice a motion to dismiss the Tup-Line cases because they are still 
negative orders, and when we get to the Supreme Court we may find 
that we are without any jurisdiction in any court and that all our 
labor has been in vain, 

I will hand you the amendment I have read. 

Senator Overman. Yes; I should be very glad if you would fur- 
nish us the amendment, and we will give it due consideration. 

FURTHER STATEMENT OF ALFRED P. THOM. 

THE COMMERCE COURT. 

Senator Overman. Mr. Thorn, may I ask you a question? 

Mr. Thom. Certainly. 

Senator Overman. You are always very frank. I saw it stated in 
the papers this morning, and it has been intimated here by the gen- 
telman who has just addressed us, that the railroads were in favor 
of abolishing the Commerce Court. Has there ever been at any time, 
directly or indirectly or remotely, any action upon the part of any 
railroad man for the abolishment of this court i 

Mr. Thom. Not that I have heard of. I want to explain the inci- 
dent that has been referred to here in respect to Mr. Hines. 

Mr. Hines is the chairman of a committee of which I am a member, 
known as the advisory committee of railroads. That committee con- 
sists of Mr. Hines, as chairman; Mr. Harris, of the Sew York Cen- 
tral; Mr. Trumbull, of the Chesapeake & Ohio; Mr. Delano, of the 
Wabash, and myself. It has been our policy in dealing with Con- 
gress to try to perfect in any way we could measures which Congress 
was considering, even in cases in which we took no position in re- 
spect to the propriety of the legislation suggested. 

For example, this morning, without any expression of opinion in 
regard to the Commerce Court on my part and without any expression 
of opinion in regard to the part of the bill abolishing the judges, I 
have undertaken to do what I could to perfect what is here proposed, 
if it is adopted. Mr. Hines, in the same spirit, finding that Mr. Sims 
was considering the question of redistributing among other courts 
the jurisdiction of the-Commerce Court, undertook to point out to the 
Attorney General first, and finally he was referred by the Attorney 
General to Mr. Sims, certain defects in the legislation if adopted. 
He did not mean by that to express an opinion one way or the other 
in respect to whether the legislation itself should be adopted. 

That is the explanation of that correspondence on the part of Mr. 
Hines. He was merely trying to perfect a system of legislation 
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which somebody else proposed, without expressing himself in respect 
to whether it was wise policy or the reverse. 

Mr. Walter. May I ask a question ? 

Senator Overman. Yes. 

Mr. Walter. Have the carriers taken any part or endeavored in 
any way to prevent the abolition of the Commerce Court? 

Mr. Thom. I do not know whether the carriers have or not, but I 
have. I have spoken to Senator Cummins and I have spoken to 
other Senators, saying that I thought it would be very unwise to 
abolish the Commerce Court. I have not done that in a representa- 
tive capacity for the railroads, because I think the railroads had just 
as soon try their cases out in the various districts as here in Wash- 
ington. In fact, I never was in favor of the inauguration of the 
Commerce Court in my representative capacity. In my representa- 
tive capacity I had just as soon try my cases in the various districts 
of the United States as here in Washington. But I am a profound 
believer, personally, in the independence of the judiciary. I believe 
it is of the highest importance that the three coordinate branches 
of this Government should be preserved in their independent in- 
tegrity. I believe that the judiciary is the weakest of the three. As 
has been so often said, it has neither the purse nor the sword. Its 
only support is public opinion. The very moment Congress strikes 
at it in the abolition of courts or in the abolition of judges, my fear 
as a citizen— and I am talking now as a citizen only — is that you 
have inflicted on the independence of our three coordinate branches 
of government a wound so deep that it will finally destroy us. 

Your honor understands that I am speaking merely as a citizen 
now, and not in any representative capacity. If I read the trend 
of public affairs aright, it is that the executive power is now en- 
croaching upon the legislative power; that the legislative power is 
now arrayed against the judicial power, and that the judges of this 
country are on the run; that they are afraid of what Congress may 
do; and that the independence of that coordinate branch has already 
been fatally assailed. If I am right in respect to the tendency of 
the executive in regard to the legislative, the jealousy with which 
the independence of these three coordinate branches of our Govern- 
ent has in all our history been guarded is now passing away, and the 
balance between these coordinate branches is rapidly being destroyed. 

STATEMENT OF ALDIS S. BROWNE, OF WASHINGTON, D. C. 

THE COMMERCE COURT. 

Mr. Browne. Mr. Chairman. I shall be very brief. I am in hearty 
accord with the argument presented by my brother Thom in sub- 
mitting the amendment winch relates to the subject matter he has 



The Chairman. Please state your name and whom you represent. 

Mr. Browne. My name is Aldis B. Browne. I am of the firm of 
Britton & Gray, and have been for many years counsel for the Atchi- 
son, Topeka & Santa Fe Railroad here. I submitted a letter to the 
chairman of the committee suggesting certain -amendments in respect 
of the details of the bill, and availed myself of the invitation to be 
heard this morning, and wish to present to you just two or three 
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suggestions. I had in the letter suggested a much more imperfect 
amendment than Mr. Thorn presents in respect of the injunction 
matter. His argument is so impressive and his amendment so com- 
plete that I leave that without further discussion. 

In the bill as passed by the House, on page 22, lines 3 and 18, is 
found a provision in regard to the venue of suits. In substance it is 
provided : 

Tbe venue of any suit hereafter brought to enforce, suspend, or set aside, 
in whole or in pert, any order of tbe Interstate Commerce Commission shall 
be In the judicial district where some or all of tbe transportation covered by 
tbe order has either its origin or destination, except that where the order does 
not relate to transportation the venue ahull be In the district where the matter 
complained of in the petition before the commission arises, and except that 
where the order does not relate either to transportation or to a matter so 
complained of before the commission the matter covered by tbe order shall 
be deemed to arise in the district where one of the petitioners in court has 
either Its principal office or Its principal oiteratlng office. In e:ise such trans- 
portation relates to a through shipment the term " destination " shall be con- 
strued as meaning final destination of such shipment. 

These actions, of course, are not local in the sense that they must 
be brought in any particular district; but the amendment which I 
suggest in place of this goes back to the act of 1906, the Hepburn Act, 
and simplv substitutes the language of the Hepburn Act for this, 
and provides that the venue of such suits shall be in the district where 
the principal office or operating office of the carrier is located. 

That gives a habitat or a locus and I think meets some of the argu- 
ment which has been made by my friend on the other side of the 
table along the line of suggesting that the railroad company seeks 
to select its own district wherein to initiate litigation. He suggested 
that in case of a through shipment it might extend from Alabama to 
the New England mills. The amendment which we propose, return- 
ing to the net of 190(5, would restrict that to the district m which the 
carrier is located; and I may add that it would be in entire harmony 
with the Federal judicial system in providing that suits against cor- 

6 orations shall be brought in the district of the State wherein they 
ave their principal place of business. 

Senator Bryan. But there may be a number of petitioners, and 
various petitioners have different headquarters. 

Mr. Browne. But the order of the commission, of course, desig- 
nating the defendants and requiring what they shall do, would in a 
great many cases have a very limited operation. 

Senator Bryan. Suppose there were a dozen companies filing peti- 
tions in court before the Interstate Commerce Commission. Then 
it would be located at the principal office of anv one of them. 

Mr. Browne. The suit could be brought and they could be joined. 
Senator. A petition could be filed by one, and a joinder with the 
others would make them all within the same district. 

Senator Bryan. That, it seems to me. would make it possible to 
have the suit brought in practically any part of the country. 

Mr. Browne. The language as it stands now is open to the charge 
that the railroad has 

Senator Overman. It must bring the suit where it has its princi- 
pal office. 

Senator Bryan. But you want to go back to the language of the 
Hepburn bill. 
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Senator Overman. The Southern Railway has its principal office 
here. Do you mean that all suits which it brings should be brought 
in Washington ? 

Mr. Tiiom. There is a provision in the Hepburn bill covering the 
Southern Railway. It says that where a railroad has its principal 
operating office in the District of Columbia, then the petition shall 
be filed at the place where it has its principal office. That is in the 
Hepburn bill. 

Mr. Bhowne. Take the Santa Fe Railroad as a concrete example. 
Its principal operating office, its headquarters, is in the city of To- 
peka, Kans. 

Senator Overman. All suits would have to be brought there, 
then! 

Mr. Browne. In that district. 

Senator Overman. I understand. 

Mr. Browne. But on the other hand, Mr. Chairman, the provision 
of the bill as it stands permits the carrier to go into any district it 
chooses where there originates any part of the transportation affected 
by the order, from its initiation to its termini. 

Senator Bryan. No; it says "point or origin or point of destina- 
tion." 

Mr. Browne. Then we might have it from the Pacific coast to the 
Atlantic. 

Senator Bryan. Yes. 

Mr. Walter. Take the wool case, as an example. 

Mr. Browne. Yes. So it could be brought in any district where 
the plaintiff sought the relief. 

Senator Bryan. Yes. 

Mr. Browne. It struck me that the effect of the amendment would 
be to limit the exercise of any choice on the part of the carrier. 

Senator Bryan. That is probably true. 

Mr. Browne. It is in that view that I am submitting it. 

Mr. Walter. But any carrier could bring the suit, and often there 
are 50 defendants in cases; so that vour amendment would not cover 
that. 

Mr. Browne. No. 

Mr. Walter. There could be 50 separate suits. 

Mr. Browne. I will leave this suggested amendment with the com- 
mittee. 

On page 24, lines 12, 13, and 14, there is a provision that appeals 
may be taken to the Supreme Court 

Senator Overman. On page 24! 

Mr. Browne. I am using the Senate print of the House bill as it 
passed. I did not know any other could be used. 

Senator Overman. If you can get the other print. I should like 
to have you do so. 

Mr. Browne. I have the other now, and I will give it to you. It 
is on page 23, at the bottom line of the House print of the bill as 
reported : 
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The suggestion I make there, in order to make it harmonious with 
general judicial procedure, is to insert these words in lien of the 
words I have read ; 

And such appeals shall be taken in like manner :is npneiils are taken under 
existing law la equity cases. 

Then, in tliat same provision, on page 23, line 24, is the provision 
that appeals may be taken 

Senator Overman. Are you reading from this print? 

Mr. Browne, I am reading from the House print. 

Senator Overman. I wish you would get the other print. 

Mr. Browne. I am reading from the House bill as reported, on 
page 23 of the large print, if I may so designate it. 

Senator Overman-. Yes. 

Mr. Browne. On line '24. it says that the aggrieved party is given 
60 days after the entry of such final judgment or decree in which to 
perfect the appeal. Now, the practical suggestion on that is this: 
These records are very large. Some of them cover thousands of 
pages. The Supreme Court of the United States, in promulgating 
its new equity rules, provides by Rule 75 that instead of that entire 
record there shall be an abstract of the evidence. I make this sug- 
gestion in the interest of saving printers' costs. Justice Miller said 
to me once that he thought records were made up for the benefit of 
printers. But the inciting cause of that was that the appeals in many 
of these interstate-commerce cases have brought up such fearful 
records. 

Senator Overman. What amendment do yon propose? 

Mr. Browne. T propose an amendment to provide that fiO days' 
additional time shall be given in which to submit the abstract, be- 
cause it would be a physical impossibility to get it up within the 
time limited. We do not want to stop the running of the appeal; I 
am not seeking to make delay, but I am simply seeking a practical 
provision which will comport with the requirement of Rule 75. That 
would give us an opportunity to perfect the record. 

The last suggestion I have to make is on page 2+ of the large print. 
»t line 23, where II) days are given the petitioners in which to desig- 
nate the court to which pending cases shall be assigned. Inasmuch 
as the jurisdiction covers the whole United States, I desire to submit 
to you the wisdom of making it 30 days instead of 10. There can he 
no harm in giving the greater time, and it would tend to absolute 
certainty. But 10 days to reach the whole United States is quite too 
short. 

That is all I have to offer. 

STATEMENT OF FRANCIS B. JAMES, OF WASHINGTON, D. C, AND 
CINCINNATI, OHIO. 

THE COMMERCE COfRT. 

Senator Overman. What is^our profession? 

Mr. James, I make a specialty of interstate -commerce cases. I 
am a member of the bar. and act as commerce counsel for shipping 
interests. My clientage is of the West, North, and South, and prac- 
tically all over the United States. The interests T represent are 
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diversified. The shipping interests that I represent are unanimously 
in favor of the retention of the Commerce Court. 

Senator Overman. What do you represent? 

Mr. James. In addition to my own private clientage. I want also 
to speak in behalf of the National Industrial Traffic League. That 
is an organization made up of 76 subsidiary organizations, largely 
devoted to the traffic interests of business men, and also some 
150 or 200 individual members. In the 76 organizations which are 
members of the National Industrial Traffic League there are repre- 
sented at least 100,000 firms, individuals, and corporations who have 
large shipping interests. 

With your honor's permission, I might file here a list of the mem- 
bership of that organization, so that you may know what interests 
are represented. I will not take the time to read it. 

Senator Overman. Just file it. 

(The matter referred to is as follows:) 

The National Industrial Traffic League. 



American Blower Co., P. H. Lynahnn, traffic manager. 1400 Russell Street. De- 
troit, Mich. 

American Cotton Oil Co., C. A. Jennings, manager transportation department, T 
South Dearborn Street, Chicago, III. 

American Hide & Leather Co.. H. I„ Pratt. In charge of traffic. (12 Clin* Street, 
New York. N. Y. 

American Lumber unci Manufacturing Co.. M. Rieiy. ni imager, traffic depart- 
ment, 203 Ninth Street, Pittsburgh, Pa. 

American Radiator Co.. H. W. Richards, traffic manager. Sat South Michigan 
Avenue, Chicago, 111. 

American Sewer Pipe Co., Robs \V. Smith, traffic manager. Akron. Ohio. 

American Tobacco Co.. American Cigar Co.. Ha vann -American Co.. Seldenherg 
& Co., C. S. Keene. traffic manager. Ill Fifth Avenue. New York, N. Y. 

Anaconda Copper Mining Co.. International I^eud Refining Co.. Interna tlona 1 
Smelting & Refining Co., M. S. Dean, traffic mil linger. 1507 McCormlck Build- 
ing. Chicago, 111. 

Anheuser-Busch Brewing Association, It. Mneblherg. traffic manager. St. Louis, 
Missouri. 

Arbuckle Bros., J. L. On r ling, tralHe manager. Old Slip jind Water Street. New 
York. N. Y. 

Associated Jobbers of Los Angeles. F. P. (Jregson. traffic manager, 604 Kqultable 
Bank Building, Los Angeles. Cal. 

Atlanta Freight Bureau. Hurry T. Moore, truffle manager. 4»?, Rhodes Building, 
Atlanta, C-n. 

Automatic Electric Co.. A. K. Campbell, traffic manager. 1001 W. Van Buren 
Street, Chicago, 111. 

Ball Bros. Glass Manufacturing Co.. I.. A. Clnrk. traffic manager. Muncie, Ind. 

Barrett Manufacturing Co., J. L. Roberts, general traffic manager. 17 Bnttery 
Place. New York, N. Y. 

Barrett Manufacturing Co., K. H. Poetter. assistant traffic manager, 1006 First 
National Bank Building. Chicago. 111. 

Berry Cool Co., A. L., A. I,. Berrv, president. a> W. Jackson Boulevard. Chi- 
cago, III. 

Billings Chamber of Commerce. W. A. SeHidge. president, Billings. Mont. 

Board of Trade of the City of Chicago. W. M. Hopkins, manager, transportation 
department. 79 Board of Trade Building. Chicago 111. 

Boston Chamber of Commerce, D. O. Ives, manager, transportation deimrtment, 
Boston. Mass. 

Bowser A Co. (Inc.), S. F.. J. O. Ooff, traffic manager, corner Creighton Avenne 
and Thomas Street, Ft. Wayne, Ind. 

Brooklyn Cooperage Co.. R. M. I'urker, president. 117 Wall Street. New York. 
NY. 

,, lA.OO^Ic 
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Buffalo Chamber of Commerce. W. H. Frederick, genera 1 traffic manager, 412 
Chamber of Commerce, Buffalo. N. Y. 

Butler Puiwr Co.. J. W., H. A. Washburn, traffic manager, 223 West Monroe 
Street, Chicago, III. 

Cambria Steel CO., Wm, A. Spronll, traffic manager, 1S01 Oliver Building, Pitts- 
burgb. Pa. 

Carnegie Steel Co., I. C. Bihlcr, traffic manager, Carnegie Building, Pitts- 
burgh, Pa. 

Cedar Rapids Commercial Club, John Wunderllch. secretary, Cedar Rapids, 
Iowa. 

Chamber of Commerce of Greensboro, N. C, The. J. C. Forester, secretary and 
traffic manager, Greensboro, X. C. 

Chamber of Commerce of Milwaukee, Geo. A. Schroeder, manager freight 
bureau, 411 Chamber of Commerce Building, Milwaukee, Wis. 

Chamber of Commerce, Luther Ellison, secretary, Monroe. La. 

Chamber of Commerce of Pittsburgh, Ira S. Baaaett. traffic manager, Keenan 
Building, Pittsburgh, Pa. 

Champion Coated Paper Co. (Champion Fiber Co.). H. T. Rate] iff, traffic man- 
ager, Hamilton, Ohio. 

Chicago Association of Commerce, H. C. Barlow, trnfflc director, 10 South La 
Salle Street, Chicago, III. 

Cincinnati Chamber of Commerce and Merchants' Exchange, G. M. Freer, man- 
ager, traffic department, Cincinnati, Ohio. 

Cleveland Chamber of Commerce, P. F. Hurd, traffic commissioner, Chamber 
of Commerce Building, Cleveland, Ohio. 

Clinton Manufacturers & Shippers' Association, Dlgbt Smiley, secretary, Clln- 

Colorado Fuel and Iron Co., R. L. Hearon, traffic manager, Denver, Colo. 

Colorado Manufacturers' Association, traffic bureau. Denver Chamber of Com- 
merce. F, W. Maxwell, commissioner. 407 Chamber of Commerce Building, 
Denver, Colo. . 

Commercial Club of Bloom Ington. III., Jo. S. Joplln. secretary, 417 GreUheiln 
Building. Blooinlngton, III. 

Commercial Club of Omaha, J. M. (iulld. commissioner. Omaha, Nebr. 

Commerce Club of St. Joseph, H. G. Krake, commissioner, St. Joseph. Mo. 

Corn Products Refining Co., T. A. Gantt, traffic manager, 17 Battery Place, New 
York, N. Y. 

Crane Co.. O. F. Bell, traffic manager. 836 S. Michigan Avenue. Chicago, III. 

Crane Valve Co., R. W. Miller, traffic manager. Bridgeport, Conn. 

Crouse-Hlmls Co., S. P. Rice, traffic manager. Syracuse. N. Y. 

Crutchtleld & Wool folk, William C. Walters, traffic manager, 2104 Penn Avenue, 
Pittsburgh. Pa. 

Culhertsou Bros. Co., I,. I,. Culbertsou, president. 120-128 West Michigan Street, 
Dnlntb, Minn. 

Dallas Chamber of Commerce, G. S. Maxwell, manager, freight bureau depart- 
ment. SOS Commerce Street. Pallas. Tex. 

Dayton Chamber of Commerce, It. M. Robinson, traffic manager, Dayton, Ohio. 

Deere & Co.. A. R. F.hi, traffic manager. Moline. III. 

Detroit Board of Commerce. Arthur T. Waterfall, traffic commissioner, 70 
Washington Boulevard, Detroit, Mich. 

Diamond Crystal Salt Co., Frank Moore, Jr.. traffic manager, St. Clair, Mich. 

Douglas & Co.. B. H. O'Meara, traffic manager. Cedar Rapids, Iowa. 

East St. Louis Commercial Club, S. E. Wilson, assistant secretary and traffic 
manager, 240 Arcade Building, East St. Louis, 111. 

Emerson-Rrantlngham Co., J. II. Miller, traffic manager, Roekford, 111. 

Evansvllle Manufacturers Association. J. C. Kellar. manager, traffic depart- 
ment, 321 Upper Second Street. Evansvllle. Ind. 

Evens & Howard Fire Brick Co., Charles D. Ward, traffic manager, 920 Market 
Street, St. Louis. Mo. 

Federal Sign System " Electric." Walter Scott, trnfflc manager, 640 West Lake 
Street. Chicago, 111. 

Field, It. M., traffic manager. Clarke Bros. & Co.. Corning & Co.. Peoria, III. 

Ford Co., The J. B.. J. S. Kellie. traffic manager. Wyandotte. Mich. 

Fort Pitt Malleable Iron Co., Frank J. Lanahan. president. Pittsburgh, Pa. 

Fort Scott Industrial Association. Fort Scott, Ksns. 

Fort Smith Traffic Bureau, C. D. Mowen. commissioner, 612 First National 
Bank Building, Fort Smith Ark. 
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Fort Worth Freight Bureau, R. O. McCormack, secretary and traffic manager. 

Port Worth, Tex. 
Galveston Commercial Association, II. H. Haines, traffic manager, Galveston, 

Tex. 
Garland Corporation, S. R. Depuey, traffic manager, 710 Balley-Farrell Build- 
ing, Pittsburgh, Pa. 
General Electric Co., Maj. A. J. Glfford, manager, transportation department, 

Schenectady, N. T. 
General Fire Extinguisher Co., C. H. Bell, general traffic manager. Warren, 

Ohio. 
Goemann Grain Co., H. L. Goemann, president and traffic manager, 519 Spitzer 

Building, Toledo, Ohio. 
Gowan-Lennlug-Rrown Co., George R. Reed, traffic manager, Duluth, Minn. 
Grasselll Chemical Co., John Hart, traffic manager, Cleveland, Ohio. 
Greater Des Moines Committee (Inc.), E. G. Wylie, freight commissioner, 

Dee Moines, Iowa. 
Hardwood Manufacturers' Association of United States, I,en>ls Doster. secretary. 

Cincinnati, Ohio. 
Heinz Co., H. J., W. H. Robinson, treasurer, Pittsburgh, Pa. 
Hlnde & Daucb Paper Co., Joe McFadden, traffic manager, Sandusky, Ohio. 
Holly Sugar Co., C. A. Johnson, manager, Huntington Beach, Cal. 
Houston Business League, C. C. Oden, traffic manager, Houston, Tex. 
Illinois Manufacturers' Association, John M. Glenn, secretary, 1227 American 

Trust Building, Chicago, 111. 
Illinois Steel Co. (Universal Portland Cement Co), F. T. Bentley, traffic 

manager, 72 West Adams Street, Chicago, 111. 
Indianapolis Chamber of Commerce, J. Heavy, commissioner, freight and traffic 

division, 407 Chamber of Commerce Building, Indianapolis, Ind. 
Inland Steel Co., Chicago, 111., C. L. Lingo, traffic manager, Indiana Harbor, Ind. 
International Harvester Co. of America. F. R. Montgomery, manager, traffic 

department, 600 South Michigan Avenue, Chicago, 111. 
Iowa-Nebraska Wholesale Grocers' Association, John Meblbop, jr.. secretary- 
treasurer. Council Bluffs. Iowa. 
Jaques Manufacturing Co., R. J. Wallace, traffic manager. 1602 South Canal 

Street, Chicago. 111. 
Jobbers & Manufacturers' Bureau, Huntington Chamber of Commerce", J. T. 

Crntchfleld. traffic manager, Huntington, W. Va. 
John s-Manvi lie Co., H. W., W. C, Morgenroth, traffic manager. 201 Clybourn 

Street, Milwaukee, Wis. 
Jones & Laugh) In Steel Co., F. A. Ogden, general freight agent, Pittsburgh. Pa. 
Kansas City Transportation Bureau of the Commercial Club. H. G. Wilson, 

Transportation Commissioner, 106 Board of Trade Building. Kansas City, Mo, 
Kansas Grain Dealers' Association. E. J. Smiley, secretary, Topeka, Kans. 
Kelley-How-Thomson Co., F. O. Davison, traffic manager. Dulutb. Minn. 
I -a belle Iron Works. A. I*. Ox toby, traffic manager. Steuben vl Ho. Ohio. 
Lackawanna Steel Co.. W. K. Howes, traffic manager, Buffalo. X. Y. 
Lansing Co.. T. H. Wallace, traffic manager. Lansing. Mich. 
Larktn Co., James Collord. traffic manager. Buffalo. N. Y. 
La Salle Commercial Association, J. B. McCaffrey, chairman traffic committee. 

La Salle. 111. 
Lemp Brewing Co., William J., I- Felckert. traffic manager. Thirteenth and 

Cherokee Streets, St. Ixiuis. Mo. 
Lexington Commercial Club, traffic bureau. C W. Hay ward, traffic manager, 

Lexington, K,y. 
Lincoln Commercial Club. W. S. Whltten, secretary, Lincoln, Nebr. 
Lindsay Bros.. H. F. Lindsay, traffic manager, 78 Reed Street. Milwaukee. Wis. 
Louisville Board of Trade, J. J. Telford, aeeretarv transportation committee, 

Louisville, Ky. 
Louisville Cotton Oil Co.. Thomas A. Boban, traffic manager. Louisville. Ky. 
Mallinckrodt Chemical Works, Wllltnm T. Days, traffic manager. 3800 North 

Second Street. St. Lonls, Mo. 
Manufacturers' Association of Erie, Ray HInjrod, secretary, 29 Peon Building, 

Erie. Pa. 
Marsha 11 -Wells Hardware Co.. C. F. Rowe. traffic manager. Duluth, Minn. 
Memphis Freight Bureau, James S. Davant, commissioner. Memphis. Tenn. 
Memphis Merchants' Exchange, C. B. Stafford, grain and bay freight commis- 
sioner, 1708 Exchange Building, Memphis. Tenn. 
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Merchants' Freight Bureau. A. R. Bragg, traffic manager. Little Rock. Ark. 

Merchants & Manufacturers' Association, A. E. Beck, traffic manager. Emerson 
Tower Building, Baltimore. Md. 

Merchants & Manufacturers' Association of Milwaukee, A. M. Campbell, traffic 
secretary. 708 Genuanla Building, Milwaukee, Wis. 

Michigan Manufacturers' Association, H. H. Smith, attorney, 1128 Ford Build- 
ing, Detroit, Mich. 

Milwaukee Tinmen*' Freight Bureau, A. B. Caswell, manager, SOI North Water 
Street, Milwaukee, Wis. 

Minneapolis Civic & Commerce Association, W. P. Trlckett. traffic ilirector, 
Minneapolis, Minn. 

Montgomery Ward & Co. (Inc.), J. Charles Mnddison, traffic manager, Chicago 
Avenue Bridge. Chicago, 111. 

National Association of Automobile Manufacturers (Inc.), James S. Marvtli, 
general traffic manager. 7 East Forty-second Street, New York. N. Y. 

National Association of Tanners. Cudworth Beye. executive secretary, 30 Nortli 
La Salle Street, Chicago, 111. 

National Brake & Electric Co., M. F. Ries, traffic manager, Milwaukee. Wis. 

National Carbon Co.. A. J. Mitchell, traffic manager, Cleveland, Ohio. 

National Cash Register Co., J. W. Coney, traffic manager, Dayton, Ohio. 

National Electric Lamp Association, H. N. Slbbold. traffic manager, 1818 East 
Forty-tlfth Street, Cleveland, Ohio. 

National Enameling & Stamping Co., P. M. Hanson, traffic manager. Granite 
City. III. 

National Implement & Vehicle Manufacturers' Association of United States, 
W. J. Evans, freight traffic manager, American Trust Building, Chicago, Hi. 

National League of Commission Merchants of the United States, R. S. French, 
business manager, 202 Franklin Street, New York, N. Y. 

National Paint. Oil & Varnish Association. W. H. Crawford, chairman transpor- 
tation and classification committee, care American Naval Stores Co., Savan- 
nah, Ga. 

National Petroleum Association, Fred W. Bolts, traffic manager. 1017 Rose 
Building, Cleveland, Ohio. 

National Piano Manufacturers' Association of America, T. C. Moore, traffic 
manager. 1321 Marquette Building, Chicago, 111. 

National Shoe Wholesalers' Association of the United States, S. W. Campbell, 
secretary-treasurer. 209 South La Salle Street, Chicago. III. 

National Supply Co.. J. F. Ryan, traffic manager, Toledo, Ohio. 

New Orleans Board of Trade, John A. Smith, freight commissioner. New Or- 
leans, La. 

Ohio Boxlioard Co.. T. W. Ross, treasurer and general manager, 1390 East 
Thirtieth Street. Cleveland, Ohio. 

Ohio Shi pliers' Association. J. W. McCord, secretary, Columbus. Ohio. 

Oil Well Supply Co.. K. II. Thomson, traffic manager, Pittsburgh, Pa. 

Omaha Grain Exchange. F. P. Manchester, secretary, 755 Brandels Building, 
Omaha, Nebr. 

Otis Steel Co.. C. M. Audms. traffic manager. Cleveland, Ohio. 

Pacific Const Borax Co., H. Dumont. manager, 1550 McCormick Building. Chi- 
cago, 111. 

Packard Motor Car Co.. C. J. Shnar. trnfflc manager. Detroit, Mich. 

Paepcke-I.eleht Lumber Co., IV. Williams, traffic manager. 938 West Chicago 
Avenue. Chicago, 111. 

I'aiilu & Orendorff Co., W. M. Caves, traffic manager, Canton, III 

Patrick & Co., F. A.. E. A. Rlsdon. traffic manager. Doluth, Minn. 

Pennsylvania Steel Co. (Maryland Steel Co.). H. M. Newlin. freight agent, 
Morris Building, Philadelphia, Pa. 

Peoria Association of Commerce, Willis J. Evans, secretary. 232 South Jefferson 
Avenue. Peorin. 111. 

Philadelphia Chamber of Commerce, N. B. Kelly, freight commissioner, the 
Bourse. Philadelphia, Pa. 

Pittsburgh Plate Glass Co.. J. M. Belleville, general freight agent. Iftl4 Frlek 
Building. Pittsburgh. Pa. 

Plymouth Cordage Co.. William P. Libby. traffic manager. North Plymouth, 
Mass. 

Portland Chamber of Commerce. J. II. Lottarop, manager. Commercial Club 

Building, Portland, Oreg. 
Potteries Selling Co.. W. C. Matlack, general manager. 36 East State Street 
Trenton, N. J. 
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Price & Co.. F. H., F. H. Price. 3 South William Street, New York, N. Y. 

Qulncy Freight Bureau. I.. B. Boswefl. commissioner. Quiucy 111. 

Republic Iron & Steel Co.. H. B. Moore, traffic manager. Republic Building; 

Youngstown, Ohio. 
Retail Ciml Dealers' Association of the New England States. William A. Clark, 

president. Northampton. Mass. 
Reynolds Tobacco Co., R. J., J. L. Graham, traffic manager, Winston -Salem. N. C. 
Richmond Chamber of Commerce, E. S. Goodman, traffic manager. 803 Mutual 

Building. Richmond, Va. 
Bockfbrd Manufacturers and Shlpiiers' Association, C. S. Bather, traffic 

malinger, Rockford III. 
Ruin ley Co., M.. George M. Gross, traffic manager, Laporte. Ind. 
Ryerson. Jos. T., & Son. R. C. Ross traffic manager, Sixteenth and Rockwell 

Streets. Chicago, 111. 
St. Louis Manufacturers and Exporters' Association, P. M. Hanson, chairman 

traffic committee, 404 Carlton Building. St. Louis. Mo. 
Scbiltz Brewing Co., Jos.. C. J. Bert achy, traffic manager. Milwaukee, Wis. 
Sefton Manufacturing Co., E. C. W if more. Ira rile manager, 1301 West Thirty- 
fifth Srreet. Chicago, III. 
Shreve|>ort Chamber of Commerce. George T. Atkins, jr. traffic manager, Com- 
mercial National Bank Building, Shreveporj., La. 
Simmon* Manufacturing Co.. F. H. Trnax. truffle manager, Kenosha, Wis. 
Southern Cotton Oil Co. (Virginia-Carolina Chemical Co.), H. W. B. Glover, 

traffic manager. 713 Forsyth Building, Atlanta. Ga. 
Southern Cypress Manufacturers' Association, E. W. McKay, traffic manager, 

1206 Hibemla Building, New Orleans, La. 
Southwestern States Portland Cement Co., H. B. Breck, general manager. Box 

1083, Dallas, Tex. 
Spiegel- May-Stem Co.. S. M. Freid. traffic manager, 1061 West Thirty-fifth 

Street, Chicago, III. 
Springfield Traffic Bureau of the Jobbers' & Manufacturers' Association, S. C. 
Bates, secretary and traffic manager 423 Woodruff Building, Springfield. Mo. 
Springfield Traffic Bureau. Guy L. Cory, manager. IH»9 Fairbanks Building, 

Springfield, Ohio. 
Standard Sanitary Manufacturing Co., J. E. Henry, traffic manager, Pitta- 
burgh, Pa. 
Sterling Manufacturers' & Shippers' Association. W. E. Long, traffic manager, 

Sterling. 111. 
Stone- Ordean- Wells Co., H. A. Earnshaw, traffic manager, Duluth, Minn. 
Swift & Co., Albert B. Fay, traffic manager, Union Stock Yards, Chicago, 111. 
Toledo Commerce Club, W. A. Gosline, Jr., chairman, transportation committee, 

Toledo. Ohio. 
Toledo Produce Exchange. H. L. Goemann. traffic manager, Toledo, Ohio. 
Topeka Traffic Association, H. D. Driscoll, commissioner, 424 New England 

Building, Topeka. Kane. 
Traffic Bureau of Knoxville, Tenn.. Charles Klmmlch, manager. Knoxvllle, Tenn. 
Traffic Bureau of Nashville, T. M. Henderson, commissioner, 325 Stahlman 

Building, Nashville, Tenn. 
Traffic Bureau, Merchants' Association of New York. J. C. Lincoln, manager, 

Woolworth Building. 233 Broadway, New York, N. Y. 
Traffic Bureau, Commercial Club of Omaha, B. J. McYaun, manager, Omaha, 

Nebr. 
Traffic Bureau of the Merchants' Exchange, Charles Ilippln, commissioner, 418 

Chamber of Commerce, St. Louis, Mo. 
Traffic Bureau of the San Francisco Chamber of Commerce, William R. Wheeler, 

manager, 1204 Merchants' Exchange Building, San Francisco. Cal. 
Traffic Bureau of the Sioux City Commercial Club, George T. Bell, commis- 
sioner, Sioux City, Iowa. 
Traffic Commission of tbe Commercial Club of Duluth, G. Roy Hall, traffic com- 
missioner, Commercial Club Building, Duluth, Minn. 
Transportation Bureau, Seattle Chamber of Commerce, W. A. Mears, manager. 

Central Building, Seattle, Wash. 
Trussed Concrete Steel Co., E. M. Wood, traffic manager, 501 Trussed Concrete 

Building, Detroit, Mich. 
United Boxboard Co., C. C. Furgason, traffic manager, 111 Broadway, New 
York. N. Y. 
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United Cereal Mills. (Ltd.), B. B. GenD, traffic manager, 305 North Michigan 

Avenue, Chicago. 111. 
United Kansas Portland Cement Co., Kansas City. Mo. 
United Shoe Machinery Co.. C. B. Baldwin, manager transportation depu rtment, 

206 Lincoln Street. Boston. Mass. 
United States Steel Products Co., A. F. Mack, freight agent, 30 Church Street. 

New York, N. Y. 
Warren Bros. Co., E. SutcllfTe. assistant superintendent refineries, 32 Potter 

Street. East Cambridge. Mass. 
West Virginia Pulp & Paper Co., C. H. Tiffany, traffic manager. 200 Fifth 

Avenue. New York, N. Y. 
Wheeler Elevator Co.. Geo. E. Pierce, manager. 710 Chamber of Commerce. 

Buffalo, N. Y. 
Wichita Business Association, Martin B. Casto. traffic commissioner. 301 Barnes 

Building. Wichita. Kans. 
Wisconsin Pulp & Paper Manufacturers, W. D. Hurlbut traffic manager, 28 

East Jackson Boulevurd. Chicago. III. 
Youngstown Sheet & Tube Co.. A. C. Graham, traffic manager. OH Stam- 

baugh Building, Youngstown, Ohio. 

Mr. James. The National Industrial Traffic League, composed, as 
I have said, of this membership, at a meeting held in Buffalo, N. Y., 
on May 23 and 24, adopted resolutions favoring the continuation of 
a central court to dispose of this class of cases, jurisdiction of which 
is now vested in the Commerce Court, upon the ground that it would 
expedite the disposition of these cases, and also on the ground that 
it tended toward uniformity. To save time, if I may, I will spread 
that resolution upon the record, as well as less than a page of the 
remarks I made before that organization — at their request — in sup- 
port of the resolution. 

Senator Ovebman. Very well. 

(The matter referred to is as follows:) 

COUHEBCE COl-BT. 

The following resolution was presented for the consideration of the league: 
Whereas we are of the opinion the maintenance of a central Feredal Commerce 

Court seems desirable to the end there may be uniformity and expedition 

in the handling of cases brought before the courts: Therefore be It 

Renolrid, That we. the members of the National Industrial Traffic League In 
convention assembled at Buffalo, N. Y., fiivor the continuation of a Commerce 
Court, provided its jurisdiction Is strictly limited as denned by the present law 
und the decisions of the Supreme Court of the United States; be It further 

Resolved, That a copy of this resolution be presented to the President of 
the United States, and also to the chairmen of the proper committees of the 
House of Representatives and the Senate of the United States. 

Mr. Jakes. As I understand Mr. Barlow's resolution. It involves two propo- 
sitions. The first proposition involved — and I take It from the discussion 
there is no difference of opinion — is that the present Commerce Court or some 
central Federal court ought to be continued as created, for the sake of uniformity 
of decision and dlspatcii in actions brought to annul orders of the commission. 
The second proposition Is the question of the jurisdiction of such court The 
wisdom of continuing or extending Its present jurisdiction is a question for 
you gentlemen to decide, and In which I shall express no opinion- As possibly 
aiding In determining that, I want to analyze the law as it Is. 

In the flrst place, we start with the fundamental proposition, as laid down 
by Mr. Justice White In the Proctor & Gamble, Eagle White Lead, and 
Hooker cases, primary jurisdiction Is conferred on the Interstate Commerce 
Commission, both as to law end fact. A complaint is filed with the commission 
by a shipper against a carrier, complaining either of an unjust or unreasonable 
rate, or unjust or unreasonable regulation, rule, or practice, or because of 
unjust or unreasonable discrimination, or because of nndne prejudice and dis- 
advantage. The commission does one of two things — It denies the prayer of 
the petition of the plaintiff and dismisses it, or It sustains the contention of 
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the plaintiff and eaters an order directing tlie carrier either to do or abstain 
from doing something. The Supreme Court has classified those orders Into 
two binds — where the commission dismisses the complaint it In called a nega- 
tive order, and where the commission tells the carrier it must abstain from 
doing something It Is called an ntlh-mative order. In reaching u conclusion 
which calls for the dismissal of a complaint and the entering of a negative 
order, the commission acts on two propositions — law and fact : It might be a 
mistake as lo one or the other, or both. When the commission enters an 
affirmative order, telling the carrier to do or not to do something. It may make 
a mistake of law, or a mistake of fact, or a mistake of both lutv and fact 
Complaints are not confined to those filed by shippers. A carrier may file a 
complaint under the Interstate commerce act, and the commission may dismiss or 
grant the prayer of the complaint of the carrier. An order entered by the commis- 
sion against a currier may vitally affect the right of the shipper. The Supreme 
Court has not said that the courts have jurisdiction in ciises brought by carriers, 
and have no jurisdiction In cases brought by shippers to annul an order of 
the commission. On tbe contrary, as illustrated by the cases. II has said Just 
the reverse. If the commission enters no order against a carrier which vitally 
affects the rights of the shipper, the query is: May the shipper go Into the 
Commerce Court and seek to annul tbat order because It affects the rights of 
a shipper? It may. In the Peary case the commission dental tbe rigbt to 
pay elevator allowances which vitally affected tbe rights of two snippers* — 
Peary and Diffenbaugh. They filed complaints in the United States circuit 
court before the Commerce Court was created, and it held It had jurisdiction 
of tbe complaints of these parties. The cases wet 
the United States, and Mr. Justice Holmes, who \ 
the lower court. 

We are always aiming for Ideal Justice, and this second part of the resolution 
as to Jurisdiction clearly is not Ideal Justice. 

Ideal Justice frequently breaks down In practice, You are now after practical 
justice; such scheme of conferring jurisdiction as will work out practical 
Justice as distinguished from ideal justice. Toil are dealing with a practical 
question. In my Judgment tbe politic thing to do now Is to preserve a central 
Federal court and not jeopardise it by injecting questions of Its jurisdiction. 

The resolution offered was, upon montlon duly seconded, adopted. 

Mr. James. Just to summarize, when the Commerce Court was 
first organized, and handed down a number of opinions which seemed 
to be adverse to the shipping interests, there was a storm of indigna- 
tion on the part of the shipping interests of this country. But when 
the shipping interests began to reflect that those cases were not only 
appealable but were in every case appealed to the Supreme Court, 
and that the Supreme Court has disposed of those cases, and rapidly 
disposed of them, a calmer feeling came over the shippers. So that 
while there was at that time a storm of indignation on the part of 
shippers against the Commerce Court, with a sort of feeling that it 
was ,a prorailroad court, as time has gone, and the wrinkles have 
been straightened out by the Supreme Court decisions, to-day there 
is a reversal of that judgment, with practical unanimity. As I have 
been able to gather from my own clientage and from my intimate 
relationship with the National Industrial Traffic League, what they 
have done and the resolutions they have adopted, there has been an 
entire reversal of that feeling, and a feeling that the Commerce 
Court ought to be retained, and that there ought to be a central 
Federal court for uniformity and expedition of decisions. Also, 
because if we revert to the old district courts it is in the power of 
the railroad corporations practically to select their own jurisdiction 
in which to file these suits to annul the orders of the commission, 
and because of the greater inconvenience and great expense that it 
will entail upon the shippers in going to the courts at these far- 
distant points, we feel that the Commerce Court olight to be retained. 

I thank you. 
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Senator Overman. How many cases have been before the Com- 
merce Court since it was organized ? 

Mr. James. I have not collected the exact number.; not to exceed 
100, 1 should say. I have not the exact figures. You probably have 
had them here. 

Senator Overman. It was stated the other day here that there 
were only 12 or 15. 

Mr. James. There have been more cases than that before the Com- 
merce Court. Probably there have been that many decisions. A 
number of cases have been settled and disposed of. There have been 
more than 12 cases. 

Senator Overman. But how many cases are there now before them! 

Mr. James. I have not the exact figures now. I assume that they 
have been given by some of the others who have appeared before the 
committee, or at least that they have been given before the House 
committee. 

The Chairman. We are very much obliged to you. 

STATEMENT OF SENATOR THOMAS J. WALSH. 

Senator Walsh. Mr. Chairman, T came in to say only a word to 
attest my interest in the fate of that provision of the bill which 
affects the Commerce Court. I suppose in all probability the sug- 
gestion has been made to you before, out no one can doubt that it has 
no proper place at all in an appropriation bill. I venture to express 
the hope that in some way that portion of the bill may go before the 
Judiciary Committee for consideration, where it properly belongs. 
It ought to have the consideration of the committee that is par- 
ticularly charged with measures affecting our judicial system. I do 
not know what the parliamentary course would be to attain that end, 
but I think it would be universally agreed that if it were in the 
shape of a separate measure it would properly go to that committee 
for consideration, and accordingly that purpose ought not to be de- 
feated by the device of incorporating it in the urgent deficiency 
appropriation bill. 

Senator Overman. I wish to say that we shall have to make an 
appropriation if the court is to l>e continued, and that is the way it 
finds a place here. Wc have either to abolish the court or to appro- 
priate money for it, one or the other. 

Senator Walsh. I assume some provision would have to be made 
for the court. I can not help but feel that it would be unfortunate 
to relegate the trial of matters coining from the Interstate Commerce 
Commission to the district courts of the country. In most instances 
their calendars are crowded now. So if you do not have a provision 
in the bill which entitles these causes to be advanced on the calendar 
they must wait their regular order, and in their regular order they 
would not even be reached until after the lapse of a very considerable 
period. Every one of these cases bears a public aspect as well as 
involving a private controversy. 

Senator Overman. Senator. I am very glad you came here to talk 
about it, because I am very much interested in the matter. It has 
been stated here that this court has had, since its organization, only 
15 cases, and now there are pending only seven cases. 

Senator Bryan. Twelve. Five have been consolidated. 
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Senator Overman. Five have been consolidated, so that there are 
really only seven cases. If I am informed correctly, the court has 
nothing to do with questions of fact All they have to do is with 
questions of law. Will they ever have anything to do to amount to 
anything 1 

Senator Walsh. Of course that part of it, Mr. Chairman, really 
affects only the question of the attendant officers of the court. Some 
saving might be effected there, of course, by devolving these duties 
upon another court 1 am myself inclined to think that the duties 
might, with some propriety, be devolved upon the circuit courts of 
appeals. 

Senator Overman. I want to ask you along this line, if we abolish 
this court ought we not to go further and give the circuit courts of 
appeals similar jurisdiction to this, and it may be also jurisdiction of 
all patent cases and relieve the Supreme Court in that respect, and 
also that it may act as a court of appeals in land cases. 

Senator Walsh. We people in the West have for a very long time 
been desirous of investing the courts with jurisdiction to determine 
controversies of a grave nature arising under the public-land laws. 

Senator Overman. The people of the West are very much inter- 
ested. The American Bar Association have been before the Judi- 
ciary Committee several tunes asking that there might be a patent 
court in order that there might be uniformity in patent decisions. I 
should be in favor of establishing a court of that kind which would 
have something to do. Since questions of fact are not before this 
court at all it will have nothing to do. They have nothing to do now. 
There are clerks sitting around doing nothing. I think there ought 
to be a court, as suggested by you, for appeals in land cases. You 
will excuse ine for interrupting you. 

Senator Walsh. Certainly. I do not feel that I care to argue for 
or justify the continued existence of the commerce court, but I 
desire to express the idea that in my judgment it would be very 
unwise to turn the determination of those cases back to the district 
courts. If they are not given a preference on the calendar the public 
interests will be long delayed. If they are, all other interests must 
stand in abeyance, even the enforcement of the criminal law, unless you 
give that a precedence; but certainly all private interests must stand 
in abeyance until these very important railroad cases are determined. 

I have a notion, however, that inasmuch as they consider only 
questions of law the jurisdiction might be safely reposed in the circuit 
court of appeals. I see no particular difficulty at all about trying 
questions of fact there, if it should be necessary, either before the 
eourts themselves or by a jury called. It not infrequently happens 
that you are obliged to call a jury in original actions in the supreme 
courts. It does not happen very" often, but at times it does. I be- 
lieve if the court is abolished the jurisdiction ought to be vested in 
the circuit courts of appeal rather than in the district courts. 

But there is a further provision in the bill which abolishes the 
judgeships as well as the court. I presume probably all the members 
of the committee have given some consideration to the question of the 
constitutionality of that portion of the act. I have looked into the 
matter with some degree of care. If you follow it as it is discussed 
in the authorities, you will find the matter has had the repeated con- 
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sideration of the Supreme Court of the State of Tenne&sce, and there 
is a very exhaustive consideration of the question in a case reported 
in Fifty-third Southwestern. 

Senator Overman. A Tennessee case? 

Senator Walsh. Yes, sir. 

Senator Bryan. Can you give us the title of the case? 

Senator Walsh. I thought I had a memorandum of it. I will 
send it to you. I will say, however, that the question arose over the 
abolition of certain courts. The contention was made upon one 
hand that the constitution of the State of Tennessee, which, like the 
Constitution of the United States, gave to the legislature the power 
to ordain and establish courts inferior to the supreme court, of 
necessity gave to the legislature the power to abolish courts, as well 
as to create them. The contention was likewise made that a judge 
without a court is an anomaly, and that when you abolish the court 
you of necessity abolish the judgeship of that court, and that there- 
fore the constitutional provision under which judges were to be 
elected or appointed during good behavior gave way to the other 
implied provision which authorizes the legislature to abolish the 
court. 

On the other hand, a very strong dissenting opinion was written 
by the chief justice and concurred in by another justice, the vote 
being 3 to 2, in favor of the doctrine that the legislature bad the 
power to abolish courts and thus cut short the tenure of the judges, 
The language of the text writers is generally against the power. 
Doubtless it has been called to your attention that one of the very 
last acts of the John Adams administration established, I think, 13 
new circuit judgeships, and appointments were made to fill those 
places, but when Jefferson came in the act was repealed and the 
judges deprived of their office. That act was very powerfully de- 
nounced by Story, and asserted by Tucker to be in plain violation 
of the Constitution. It has never been subjected, however, to the 
test of judicial decision, and so there is no adjudication in the Fed- 
eral courts on the subject. 

The act in question, however, was framed undoubtedly with a 
view to making whatever provision could be made by the law so 
that the judges appointed could not be deprived of their offices by the 
abolition of the court. You will observe that is extremely cautious 
about the matter and provides that there shall be five circuit judges 
appointed, and then that those five circuit judges shall be assigned 
to duty us judges of this Court of Commerce for periods of one, 
two, three, four, and five years, and so on, and then that other 
circuit judges shall be appointed there. 

Senator Overman. If we can abolish the system, the question in 
my mind is whether by abolishing the system we abolish the judges. 
There are two judges now who were members of the Commerce 
Court, We abolish the system, and they go out into the circuit. We 
do not abolish the circuit courts, and they are given circuits. 

Senator Bryan. They were appointed originally as circuit judges 
and designated to serve on the Commerce Court. 

Senator Walsh. So when you abolish the court you do not abolish 
the judgeships at all, and the act before you recognizes that by 
making an additional provision, by which it attempts to abolish these 
particular ones. Now, if that is the case, you have just this situation. 
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I do not know the. exact number, but we will assume that there are 
55 districts in the United States and it is deemed desirable to cut 
those down to 35. Can Congress go on and say that Jones, Smith, 
Robinson, and so on, designating 35, shall remain judges and the 
rest shall retire? It would seem to me as though that must neces- 
sarily be in plain violation of the Constitution. 

Senator Overman. I think that is true. 

Senator Walsh. So here you have a certain number of circuit 
judges. These five men are just as much circuit judges as any other 
circuit judges in the United States, as it seems to me. 

Senator Overman. Suppose we abolished all circuit courts 

Senator Walsh. You have already done that. You have abol- 
ished all circuit courts you see, and there remain nothing but dis- 
trict courts and circuit courts of appeal. 

Senator Overman. Suppose we abolished our circuit courts of 
appeal and abolished our entire system as it now stands, except the 
Supreme Court which we can not touch, how would that affect the 
judges? 

Senator Walsh. That presents the same question. If you 
abolished all the district courts you would of course be obliged to 
vest that same jurisdiction in some other court. The authorities 
go to the extent of holding that under this provision of the Constitu- 
tion von can not effect the object by abolishing existing courts, giv- 
ing tne same jurisdiction to new courts which you create and appoint- 
ing new judges of the new courts, because that would be simply a 
means by which you would abolish the judgeship. It has been held 
that that is clearly unconstitutional. So you could not, as I think, 
abolish the circuit courts of appeal and give that jurisdiction to any 
other court presided over by other judges. 

Senator Bryan. Senator, could we abolish the circuit courts of 
appeal and leave their jurisdiction to the district courts? 

Senator Walsh. The jurisdiction "would not be the same, Senator, 
because the circuit courts of appeal are courts hearing appeals from 
the district courts. 

Senator Bryan. The Constitution provides for a Supreme Court 
and such inferior courts as Congress may establish. Suppose Con- 
gress wanted to abolish the circuit courts of appeal, in your opinion 
could that be done so as to legislate out of office the judges of the 
circuit courts of appeal, and, to carry the illustration further, sup- 
pose that that jurisdiction were lodged in the Supreme Court of the 
United States. 

Senator Walsh. Yes ; to go back where it was. I started in the 
investigation of the matter, Senator, with the idea that it could not 
be done, but I have weakened in that. I am inclined now to think 
against the view I felt was right and to believe that the power does 
exist. For instance, if it should transpire that the business of the 
Supreme Court fell off to such an extent that Congress believed that 
now they could take care of all appeals the same as they did prior to 
1889 when the courts of appeal were established, I should dislike to 
say that Congress could not then abolish the circuit courts of appeal. 

Senator Bryan. It seems to me that that would put us in a very 
awkward position, because at one time we might need more courts 
and at another time we might have no use for them. 
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Senator Walsh. Von might create a land court and in 50 years 
from now in all reasonable probability all the duties that would 
devolve upon that court would have been disposed of by reason of the 
entire absorption of the public domain. 

Senator Bryan. It seems to me that the difficulty here is that these 
judges of the Commerce Court were not appointed judges of the 
Commerce Court; they were appointed circuit judges, designated to 
serve on the Commerce Court. 

Senator Walsh. But I was going to say regardless, however, of the 
constitutional question, and it is one of the very gravest moment, we 
all recognize the fundamental principle which gave rise to that con- 
stitutional idea. It was that the judges being appointed, and ap- 
pointed for life, that they should not be removed; that they should 
be stable and have as high a degree of independence as possible. 

Now, I do not like to be misunderstood about this matter. Before 
I came to the Senate it honored me with incorporating in its proceed- 
ings one day an address which I delivered upon the subject of the 
recall of judges. I took the position there that whenever a State 
found its public affairs in such a position as prompted it to adopt the 
principle of the recall, there was no reason anybody could assign 
that was satisfactory to me at least why any exception should oe 
made in regard to judges; and inasmuch as under our system prac- 
tically all the States now, I think nine-tenths of them, elect judges 
the same as we elect the governor, and elect them for specified terms, 
the same as we elect the governor and all other officers, there is no 
more reason for refusing to apply the principle of the recall to them 
than there was for refusing to apply the elective principle to them in 
the first place. I pointed out that every single argument that ever 
was advanced against the recall of judges was also advanced against 
the system of election by the people when it was first proposed. 

Senator Bryan. That would be true undoubtedly, out I think a 
judge occupies a different position in the estimation of the public 
from a governor or a legislative officer. 

Senator Walsh. I will be glad to send you a copy of that address. 

Senator Bryan. I will be glad to have it- 
Senator Overman. It was printed here ns a document? 

Senator Walsh. Yes, sir. 

Senator Bryan. I can get it here then. 

Senator Walsh. I did not have an opportunity to read the proof 
of the printed document and there are many errors in it. I will send 
a copy which was printed by the Washington Bar Association. 
However, that may be regarded, I felt in respect to United States 
judges that this was an effort to accomplish something which in 
spirit at least the makers of the Constitution deemed it unwise to 
attempt, and I thought that part of the bill at least ought not to 
receive our approval. 

Senator Overman. Senator, we have been very glad to hear you. 
We are very much interested in this matter. It is a very grave ques- 
tion we admit. 

(At 12.30 o'clock p. m. the committee adjourned until to-morrow, 
Thursday, September 25, 1913, at 11 o'clock a. m.) 
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THUBSDAY, SEPTEMBER 25, 1913. 

The subcommittee met at 11 o'clock a. in. 

The Acting Chairman (Senator Overman). Senator Swanson, 
you wish to make a statement to the committee and you may proceed. 

STATEMENT OF SENATOR CLAUDE A. SWANSON. 

MEMORIAL BRIDGE ACROSS POTOMAC RIVER. 

Senator Swanson. Mr. Chairman, I would be very glad if the bill 
should include an appropriation of $25,000 authorized in the public 
buildings act passed at the last session of Congress in connection with 
the creation of a commission of which the President of the United 
States is chairman, the other members being the Vice President the 
Speaker of the House of Representatives, and the chairmen or the 
Committees on Public Buildings and Grounds of the Senate and 
House. The commission, as you know, was created for. the purpose 
of investigating and reporting to Congress a suitable design for a 
memorial bridge across the Potomac River, from the city of Washing- 
ton to a point at or near the Arlington estate in the Slate of Vir- 
ginia. It is very important that this appropriation should be passed 
at once, as the commission is desirous of organizing and commencing 
its work. The matter has been delayed a long time. I hope this ap- 
propriation will be included, as the commission can not organize until 
the appropriation is made available. 

Senator Overman. It has been estimated for? 

Senator Swanson. The estimate has been made for this appropria- 
tion by the Secretary of the Treasury and is submitted as Document 
No. 173, House of "Representatives, Sixty-third Congress, first ses- 
sion, I wish to have it made a part of my remarks. 

Senator Overman. We have the document before us and it need 
not be included. 

Senator Overman. Why will it take so much money as $25,000 
for the purpose of investigating this matter? 

Senator Swanson. It possibly will not take that amount, but as 
the bridge is to be a handsome structure connecting the Government 
park on this side of the Potomac with the Government lands on the 
other side. I presume the commission are desirous of securing the 
services of extremely fine architects to make designs. 

Senator Overman. You would leave it to the commission? 

Senator Swanson. I would suggest that the amount be left to the 
commission as it is composed, I am sure, of members who are eco- 
nomically disposed. I do not know that the entire sum will be 
needed, but it may be necessary to use the whole amount as we 
progress with the work. 

Senator Overman. That is, the amount estimated for? 

Senator Swanson. The amount estimated for. 

Senator Overman. I understand that it is recommended by the 
Committee on Public Ruildings and Grounds that the appropriation 
be made available. 

Senator Swanson. It is: and it was included as an authorization 
in the last public- buildings act. 



3ig!Liz e d byGOOgle 



166 URGENT DEFICIENCY APPROPRIATION BILL. 

Senator Overman. And this amount fixed in the act? 

Senator Swanson. This amount was fixed in the legislation. 

Senator Overman. But it was not appropriated. 

Senator Swanson. It was not appropriated. It was thought it 
was appropriated, but when the act was examined it was found 
simply under the authorization features of the act. 

Senator Overman. So the Senate and House have already passed 
n bill authorizing the sum of $25,000 to be used by the commission for 
this purpose? 

Senator Swanson. They have. 

Senator Overman. But the public buildings act only authorized 
the amount, and by some oversight it was not appropriated. That is 
correct ? 

Senator Swanson. Yes; that is correct. 

Senator Overman. That is all you wish to say on that point? 

Senator Swanson. That is all, sir. 

Senator Overman. I understand there is another matter that you 
wish to bring before us, and we will be glad to hear you. 

PUBLIC ROAD TO ARLINGTON CEMETERY. 

Senator Swanson. I also desire to urge the committee to include 
in this appropriation bill an estimate .submitted by the Secretary 
of the Treasury in Document No. 164 for $11,000 to complete the con- 
struction of a public road from the southern end of the new High- 
way Bridge across the Potomac River to the Arlington National 
Cemetery, and for completing the resurfacing of the roadway be- 
tween the United States Government experimental farm and the 
Arlington National Cemetery. 

It will be recalled that Congress made an appropriation of $66,000 
for the construction of this new highway. 

When the estimate was made by the department it was thought 
that $66,000 would be sufficient for the completion of the work. The 
work has been in process of construction, and it is found that it 
will take $11,000 more to complete the roads than was formerly esti- 
mated by the War Department. The force is at present at work on the 
roads, and if the money is not now appropriated it will take a great 
deal more in the future to complete the .road than the $11,000 now 
asked for. It would l>e necessary for the force at present working 
there to leave and return, which would greatly increase the cost of 
completing the road. The road connects Government property and 
runs almost entirely through Government property, and it is neces- 
sary for the convenience of those who desire access to and egress 
from Government property. 

The matter is very urgent, stated because the force is at present 
working there, and if compelled to leave and return, the expense to 
the Government will be very much greater. 

Senator Overman. How much has the road been reduced in width? 

Senator Swanson. One road has l>een reduced in width from 20 
feet to 18 feet and the other road from 24 feet to 15 feet. It is 
imperative that the road should have the original width, as it is 
near Washington. Owing to the amount of travel on it it would be 
very inconvenient to have it reduced in width. The work is being 
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constructed at the reduced width, but I am sure that it will ultimately 
be widened as originally designed. 

Senator Overman. It is only 15 feet wide in some places and 18 
in others? 

Senator Swanson. These are two different roads. 

Senator Overman. And you say these roads are on Government 
property ? 

Senator Swanson. They are almost entirely on Government prop- 
erty. It could not be expected that the State of Virginia would 
make roads running through Government land when the Government 
pays no tax whatever in Virginia with which to keep up the roads. 

Senator Overman. I wish you would write to the Secretary of War 
and ask him the amount of work that has been done on these roads, 
and what work has been let out to contract. 

Senator Swanson. This statement here will show that it has been 
let to contract and that the contract was $11,000 more than was ex- 
pected on account of culverts, grading, etc The department 
urgently recommends, as will be seen from the hearings before the 
House committee, that this appropriation be made so that the roads 
can be constructed on the original plan designed and estimated for 
by the department. 

Senator Overman. It seems to me that the road must be almost 
completed as there was an appropriation of $44,000 and then one of 
$22,000. 

Senator Swanson. I understand the surfacing has not been made 
as good as was designed and planned, and the road is not as wide 
as was designed. It is evident to my mind that it would be a waste 
of money not to complete the road with proper surfacing and not to 
give it the width designed, as that would ultimately have to be done 
at more than double the expense now required. The force is at 
present there and it could do the work for a great deal less than it 
could if it is postponed. 

As previously stated, the roads have not the surfacing, and unless 
they have the surfacing, with the amount of travel on them, they 
will have to be reconstructed within a few years. I have had a great 
deal of experience in such matters. I had some experience as gov- 
ernor of Virginia when a great many roads were built. It is my 
experience that roads which are cheaply constructed and not com- 
pleted and furnished with proper surfacing very quickly deteriorate, 
and it is a great cost to subsequently repair and fix them. I consider 
that this appropriation is as urgent as would be the case with a public 
building which has been estimated for and which was in process of 
construction but which could not be satisfactorily completed without 
an additional appropriation. 

The bitulithic surfacing of the road has been reduced in order to 
come within the appropriation, but as the road is near Washington 
and bitulithic surfacing is necessarv in order to protect the road and 
keep it from rapid deterioration, I think it is of the utmost impor- 
tance that this appropriation should be given so that the road can be 
completed as originally designed. 

Senator Overman. t)n you know that a bitulithic road is the most 
expensive? 

Senator Swanson. It must lie remembered that this road ap- 
proaches the capital from the south and there will 1m> si great deal of 
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travel upon it. It was thought best to construct the best kind of a 
road for that reason. 

I thank the committee very much, and hope they will include this 
item. 

DEPARTMENT OF COMMERCE. 

Hon. William C. Redfield, Secretary of the Department of Com- 
merce; George Johannes, disbursing clerk of the Department of 
Commerce; and E. L. Jones, Deputy Commissioner of Fisheries, ap- 
peared. 

STATEMENTS OF SECRETARY OF COMMERCE BEDFTELD AND FISH 
COMMISSIONER JONES. 

Secretary Redfield. Mr. Chairman, it was Very kind of yon to 
afford us this opportunity to appear here. 

Senator Overman. We are very glad to have you, sir. 

Secretary Redfield. I should like to say that I am most reluctant 
even to seem to take a position that in any way reflects upon the Ap- 
propriations Committee of the House. I do* not want to do that. 
They have been very kind and most considerate to us in this bill, and 
I am very far from desiring in any way to go over their heads and 
ask for anything which it may be considered that they left out. 
But after speaking to Senator Martin, yourself, and the Commis- 
sioner of Fisheries, we wish this morning to bring before you cer- 
tain matters which we would not have asked for in our estimate had 
we not thought them essential, and we wish to submit them to your 
judgment. Dr. Jones, what is the first matter you have to bring 
forward ? 

Mr. Jones. There is the question of a fish pathologist, and then 
there is the item for boats in Alaskan waters. 

Senator Overman. Did we not have that up before ns in the sundry 
civil bill, and did not the Senate allow it? 

Mr. Jones. No, sir. 

Senator Overman. And the House in conference, I thought, turned 
it down. 

Secretary Redfield. The matter Dr. Jones refers to is a request 
for a senior clerk in the Division of Fish Culture and a fish path- 
ologist in the Division of Inquiry. Very briefly I will lay before 
you a statement ns the basis for the necessity for a fish pathologist : 

The creation of this position, carrying a salary sufficient to enable 
the bureau to employ the services of a thoroughly competent man, 
is highly important. The annual output of the bureau's hatcheries 
for the'fiscal year 1013 was 3,803,593,000, and the product of the 
various State and private fish-cultural establishments is also great. 
The ultimate value of these fish after (hey have reached maturity 
can not be estimated, but certain fisheries are wholly or largely de- 
pendent on the output of the hatcheries. This great food product 
is imperiled by the inability of the bureau to cope adequately with 
the diseases which are constantly developing and which tend to in- 
crease with the increase in intensity and efficiency of fish culture in 
other respects. Economy demands that the hatcheries should be op- 
erated to their highest capacity, and this is the constant aim of the 
bureau; but fish, like all other animals raised in captivity, are more 
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subject to disease the more closely they are crowded. A full hatchery 
is more likely to develop trouble than one which is running much 
below its capacity. Moreover, ponds and tanks which have oeen in 
use for a period of years are liable to produce diseases of obscure 
origin and have to be abandoned or renovated at considerable cost 
in order to restore them to comparative productivity. 

The study of fish diseases is difficult and requires special training 
not only in biology, but in chemistry and physics, and none but a 
first-class man would be useful. It is certain that many times his 
salary could be saved by increasing the efficiency and decreasing the 
fish mortality at (he bureau's stations, and in addition the results 
of his work would be made available to State and private hatcheries 
in which there is a large investment, and in the results of whose opera- 
tions the consumer is vitally interested. The results of the work of 
the Department of Agriculture in the study of diseases of domestic 
animals and plants could be duplicated with respect to the fisheries. 
The bureau, in the past, has done what it could, but it is evident 
that the time has come when it should have a thoroughly trained 
and competent specialist for the work. 

On this subject I should like simply to add the substance I think of 
what I said to the House committee. There has been, at least, one 
case where a disease in the local fish was the cause of or existed side 
by side with a similar disease which took away the lives of a number 
of children in the immediate locality. Our view is that the Gov- 
ernment service which is charged with the duty of supervising this 
food product should have a man who can study diseases to which 
it is subject and deal with them. The estimate is made for $2,500 
a year for a fish pathologist, in other words, a fish doctor. 

Senator Perkins. Mr. Secretary, did the case to which you refer 
occur on the Pacific coast ? 

Secretary Redfieij>. I think it was in the Northwest. Was it not, 
Dr. Jones? 

Mr. Jones. Yes. 

Secretary Redfield. In other words, gentlemen, we watch our 
meat supply closely to avoid disease. We are very careful about 
tuberculosis in cattle. We watch our vegetable supply and things 
of that kind with great care. We have a pure food and drug act. 
But when it comes to the great fish supply of the country there is 
not a man in the service whose duty it is to look after the diseases of 
fish. 

Senator Overman. To what extent are the fish diseased? 

Secretary Repfieij). Dr. Jones can answer more fully than I can. 

Mr. Jones. Every few days that pass we have letters stating that 
in such a pond or such a stream they have taken out fish that have 
tumorous growths, and while there ore individuals in the bureau who 
are more or less competent to investigate the subject, their other 
duties make it impossible for them to go to that place and look it 
over and see what the conditions are that cause the trouble. 

Senator Overman. You have no man yon can send? 

Mr. Jones. No, sir; we have no man to send. We are very much 
handicapped for help — I mean efficient help — men who have made 
a study of physiology and biology. There are a number of them 
who have done so, but their duties now are too large for them to 
handle it. They are not, any way. what we call pathologists. They 
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could deal to a certain extent with it, but we have no one to send, 
and it becomes more evident every day that we should have some 
one. 

Senator Perkins. Do you find these diseases among the salmon? 

Mr. Jones. No. sir; but they are in the trout and other fish. 

Senator Overman. I do not perceive any disease among the moun- 
tain trout in my State. 

Mr. Jones. No, sir; I do not know that they have any disease, 
speaking generally; but in the hatcheries, where there is" artificial 
propagation, it is increasing, and every year demands closer atten- 
tion. The running of a hatchery at great capacity naturally makes 
it more likely that some disease will attack that hatchery. 

Senator Overman. Have you discovered any fish in a hatchery that 
were diseased ? 

Mr. Jones. Yes, sir; we have had several cases this past year. 

Senator Overman. What kind of diseases? 

Mr. Jones. It is some minute animal matter found usually in the 
gills, a fungus. We do not know its origin. 

Senator Overman. What would be the duties of this pathologist? 

Mr. Jones. He would go to the hatcheries where such a case was 
called to the attention of the bureau, as the Secretary just mentioned. 

Secretary Redcteld. He would study the diseases of fish. 

Mr. Jones. I have seen fish in one market that were not market- 
able, and yet there is not the slightest protection to the people who 
consume millions of fish. 

Senator Overman. The question is whether that was caused by the 
fish spoiling, or whether it was a disease. 

Mr. Jones. I have seen them with a fungus growth in the gills 
that would not be noticeable to a layman, and yet when such cases 
are called to our attention we have not the facility or the man to take 
up the matter. We simply can not do it. 

Senator Overman. Is there anv other disease among the fish that 
you have discovered except this fungus growth? 

Mr. Jones. Yes, sir; there are a number of diseases of the intes- 
tines, worms of different kinds. 

Senator Overman. I caught 20 fish in the Yellowstone National 
Park and every one of them had worms. What caused that ? 

Mr. Jones. It is partly due to the food they take, and sometimes it 
is due to the absence of good food. That is just the thing we want 
to find out so as to be able to state in a scientific way what is the 
cause. But we have no opportunity for accomplishing such results 
now. I do not know anything that we need more than a pathologist. 

Senator Perkins. Is the disease contagious? 

Mr. Jones. The disease that we refer to is evidently so. They 
traced the death of several children to it. I do not see why it should 
not be contagious just as well as diseases of cattle which are transmit- 
ted to human beings. I do not see why it should not be the ease with 
fish. 

Secretary Redfield. We do not know. That is the point, Senator. 
We want to find out. 

Mr. Jones. We want to find out. 

Secretary Redfield. We have now no means of knowing. 

Senator Overman. How do you know that that caused the death 
of those children? 
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Mr. Jones. That is what the physician thought. We are merely 
quoting eminent authority, M. D.s. 

Secretary Redfielo. We do not know it, hut the disease of a gland 
in the fish in the locality and the death of the children in the locality 
from a disease of the same eland were coincident. We do not know, 
but we want to find out. That is the purpose. 

Senator Ovehman. If there is much extent of it I see why it should 
be done, but not if there are merely sporadic cases here and there; 
unless, as Senator Perkins suggests, the disease is contagious, or if 
it should occur to any great extent. 

Senator Perkins. I was engaged for several years in the Alaska 
fisheries and I never heard of any complaint of that nature. Where 
did they find these diseased fish ? 

Mr. Jones. I think, like everything else, it is a matter that has 
developed as population increases and the demand increases and the 
hatcheries are run to their full capacity. 

Senator Overman. How many fish have you discovered that had 
this tumorous affection? 

Mr. Jones. I have seen quite a number of them. We have in our 
aquariums; they are sometimes brought to us. I was at n private 
hatchery in West Virginia and I saw hundreds of them with a 
pustule about as large as n pin's head. As I said, it would not be 
noticeable to an ordinary observer. Those fish died there, hundreds 
of them, and as soon as I opened the gills of some of the dead ones I 
detected minute pustules, not larger than a pin's head, right on the 
gills, and it was that which was killing them. A pathologist could 
detect and eliminate the source of the trouble. 

Senator Overman. How would he do it ? 

Mr. Jones. He would find out what it came from. 

Secretary Redfield. He would find the cause of the fungus. 

Senator Overman. Of course, you do not know, but I would like to 
know how he would find it out. 

Mr. Jones. I detected the cause of that trouble. It came from a 
form of pollution of the water, but a man with ordinary experience 
can not find it. It is a long study. I happened to find the source of 
the pollution in that case. 

Senator Overman. How was the water polluted? 

Mr. Jones. It was polluted by sewage and offal thrown into the 
stream. 

Senator Overman. That did not stop it? 

Mr. Jones. It has not been stopped there. Of course, all that stock 
is diseased. I told them to get healthy stock and advised them to 
destroy the fish. That is just one case. In my experience of 20 
years I had seen other cases like it, and I knew just where to look. 
So one except a trained man in that line could detect it. 

Secretary Redfield. Were you not called in by the State of West 
Virginia to a hatchery where the entire output of a hatchery in 
which there were some 40.000 fish was diseased ? 

Mr. Jones. Yes, sir. About 100,000 fish were lost right at White 
Sulphur Springs. 

Senator Perkins. They are all fish that go into fresh water to 
spawn? 

Mr. Jones. Yes, sir. 

Senator Perkins. It does not applv to salt-water fish. ,-. 
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Senator Overman. Does it not come from sulphur? The great lake 
in the Yellowstone Park has sulphur in it and those fish had worms. 

Mr. Jones. We have lost enough fish, I think, to more than pay for 
the pathologist, because I feel sure that he could rectify those condi- 
tions over which we have no control. We use every precaution that 
is possible. There were two instances this past year which happened 
right in our own hatchery with every possible care and cleanliness 
and thoroughness in every way. If we had a pathologist to study 
that matter, I feel convinced that he would ascertain the cause. 

Senator Overman. Do you find fish dying in ponds and creeks ? 

Mr. Jones. Not generally, but we are losing a lot of fish. 

Senator Overman. You have applications for just such a man as 
you ask for? 

Mr. Jones. Yes, sir; lots of them. 

Secretary Redfield. From States and from individuals? 

Mr. Jones. We have to state in answer to such applications that 
we have no available person to send. We could do as much good in 
helping the States along the line of fish propagation as anything I 
know of. They are doing so much artificial propagation now that 
it makes it a matter of more importance, and ite importance is more 
evident every year. 

Senator Perkins. What States now have fish hatcheries? 

Mr. Jones. I could not name the States. 

Senator Perkins. When I was chairman of the Committee on 
Fisheries we made appropriations for hatcheries in many States. 

Senator Overman. We have had fish-hatchery bills certainly ever 
since 1903. 

Secretary Redfield. How many States have hatcheries? 

Mr. Jones. I could write them down. The question of a patholo- 
gist is not a question only of help to the bureau but of help to the 
public and the States. 

Senator Perkins. I think there is no appropriation made by the 
Government from which the people get wo much benefit as they do 
from the fish hatcheries. 

Secretary Redfield. On the coast of New England, now, which is 
the sole hope of the lobster industry, we are planting something like 
200,000,000 lobsters a year. 

Senator Perkins. And sending them out? 

Secretary Redfield. And sending them out now in large quanti- 
ties. 

Senator Overman. We have established a diamond-back terrapin 
farm in North Carolina. 

Mr. Jones. Yes, sir. 

Secretary Redfield. Senator Overman, your State is to be con. 
gratulated as one State which, through the intelligent efforts of its 
authorities, has very largely increased, and has continuously in- 
creased, its supply of fish. It is remarkable. 

Senator Overman. We have done a great work there. That dia- 
mond-back terrapin farm produced a revenue last vear of $900, I 
think, and now from the example shown by the Government the 
people are beginning to establish their own little diamond-back 
terrapin farms, and, just like a chicken farm, it brings in good 
revenue. 
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Secretary Redfield. The State of Maine derives an enormous 
revenue from those who go into that State every year and fish. 

Mr. Joneb. And from lobsters. 

Secretary Redfield. They have a number of hatcheries where they 
raise fish, with the result that the people go from many States to 
Maine and the revenue the State derives is very large. They run 
their own hatcheries. I am sure if the State authorities of the 
different States were to be consulted they would say that there was 
nothing which would help them more than a man whose business it 
would oe to discover the causes of disease. For example, the State 
authorities write to us that fish are dying in a certain lake and com- 
plaining that a company is destroying them by emptying certain 
things in the water, and the company argue it is something else. We 
could help them right in that line, because a pathologist can tell what 
bacteria is the source of the trouble. But we are not in a position to 
help them. We have to write back that we have no available man to 
send out as a pathologist, and we have not one. 

Senator Overman. Did you find any disease among sea fish? 

Mr. Jones. Not so much. There is in that case great freedom for 
travel and no element of contamination. 

Senator Overman. Only among fresh-water fish? 

Mr. Jones. Mostly. Of course diseased fish may be found near 
the coast at times. But. Mr. Chairman, you might like to know, 
regarding lobsters, to which the Secretary referred a moment ago, 
that they are taking 20,000 pounds of lobsters from New England, 
and they are on the increase, and the fishermen up there say it ia 
absolutely due to the efforts of the bureau. It is very gratifying to 
know that it is entirely due to propagation and saving the eggs from 
the females. 

Secretary Redfield. I can speak of that with some knowledge 
because I have been a resident there in the summer season for 13 
years. Six or eight years ago that industry stood at the point of 
extinction. Now, I have seen in one pond belonging to the Fish 
Bureau 18,000 female lobsters, all berried as they say, all with the 
eggs, and the vast percentage of those eggs hatched into living 
creatures that otherwise would be destroyed. This is a wonderful 
work, and it has, I think, an important bearing not only upon the 
food supply of the New England coast but of the whole country. 

There is a point of conscience in what Dr. Jones is saying. We 
are subject to criticism because we have not a fish pathologist. 
They say, " Why, you are dealing with this great source of food sup- 
ply in an ignorant way. Do you not know that it is your business 
to know ? " We could come back to them and say, " We presented 
this matter to Congress, and Congress has refused," but that is not 
courteous. Here we are dealing with a food supply which is in- 
creasing in importance, and we have not a single man whose business 
it is to find out the trouble. That is why we are here, Senator. 

Senator Overman. We want to do what is best for the people, and 
at the same time we want to save the revenue of the Government 
as much as possible. 

Senator Swanson. Mr. Chairman, I should like to say, in addition 
to what the Secretary and Mr. Jones have said, that the benefit from 
this small appropriation would be, it seems to me, incalculable. 
Virginia has a very large fish industry and is very much interested 
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in this matter. The time has come when the fish industry must be 
treated scientifically. Here the Agricultural Department in its 
selection of seeds and in its treatment of cattle diseases has doubled 
and trebled the returns from agricultural products. We believe that 
if the same scientific treatment were given to fish the food supply 
would be very greatly increased. Coming from Virginia, with a 
large fish industry, I desire to add my request that the appropriation 
be granted and that the department be dealt with liberally. 

Senator Perkins. In addition to a pathologist, you also ask for 
another clerk. Do you deem that necessary? 

Senator Overman. Would you rather have a clerk or a patholo- 
gist? 

Mr. Jones. We would rather have a fish pathologist. 

Secretary Redfield. A hundred times. Forget the clerk if you can 
not give us both. 

Senator Overman. You are ready to compromise on that? 

Secretary Redfield. The one is for the saving of human life, from 
our point of view, and the other is a matter of convenience in doing 
the work. 

Mr. Jones. I have had the argument brought up to me a dozen 
times, " Why is it that the Bureau of Animal Industry has doctors 
to send anywhere in the United States and you have not one?" 
There is the question which is put up to us. It is just as important 
a bureau as the Bureau of Biology and why do you not do it? 

Senator Overman. There can be no question of the fact that fish 
constitutes a very important food for the people. 

Senator Swanson. Senator Overman's State, like Virginia, is 
greatly interested in the development of the fish industry. It is a 
meat industry of Virginia and North Carolina. ■ 

PROTECTION OF FISHERIES AND FUR-BEARING ANIMALS OF 
ALASKA. 

Secretary Redfieij>. May I pass to the next item ? 

Senator Overman. Certainly. 

Secretary Redfield. Here is the estimate : 

For construction or purchase of vessels and boats in connection with the 
enforcement of the laws and regulations for the protection of the fisheries and 
fur-bearing animals of Alnsfca, Including one seagoing vessel, one light-draft 
tug, and six rapid motor boats, $100,000. 

For additional employees, Alaska fisheries service. SS.500. 

The estimate speaks for itself, but perhaps I may add a few. words 
which will show the situation there, which we regard as quite intol- 
erable. Senator Overman, if you were charged with the duty under 
the law to supervise the fishing interests of Alaska and were our 
inspector there under orders to supervise a cannery, this is the situa- 
tion in which you would find yourself. When you arrived at your 
post of duty 

Senator Overman. Let me ask you one question before you pro- 
ceed. Has this been estimated for in the legislative, executive, and 
judicial appropriation bill or in the sundry civil appropriation bill 
or any other bill of that kind ? 
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Secretary Redfielo. No. 

Senator Overman. I want to know why this cornea in as an urgent 
deficiency. This is an urgent deficiency appropriation bill. 

Secretary Reofield. The nature of the circumstances is its only 
excuse. The situation is such there as from our point of view to be 
extremely emergent, and the deficiency of the ability to carry out 
the law which we are charged to carry out is patent in the facts. It 
is, of course, for you gentlemen to say whether this must be post- 
poned, but we should not be under the law carrying out our duty 
unless we brought it before you. There are certain acts, an act to 
prohibit aliens from fishing in the waters of Alaska, an act for the 
protection and regulation of the fisheries of Alaska, which we can 
not carry out. They are not being carried out as they should be, and 
they can not be carried out for pliysical reasons. That is the emer- 
gency. Our consciences are clear when we have laid the situation 
before you. 

Senator Overman. I know it is an emergency, but the question is 
whether it belongs on an urgent deficiency appropriation bill. It is 
something that Congress has not appropriated for when estimated 
for before. 

Secretary Redfielo. I do not know the reason why it was left out 
in the House, but it would defer this service for at least a year in a 
situation which I frankly say we shall all agree is scandalous. I 
think it is no less, Senator. 

Senator Overman. I want to say to you that the Secretary of the 
Interior and the Secretary of the Treasury and others have all been 
here. I do not think some of them exactly understand what this bill 
is for. I know you do. 

Secretary Redfielo. I do. I understand. 

Senator Overman. Because you were once a Member of the House, 
and you know the purposes of the bill. 

Secretary Redfdzld. Certainly. 

Senator Overman. We have had to leave out a good many items 
that Secretaries have been here and asked for as though this were 
an ordinary appropriation bill. It is not such a bill. It is to take 
care of urgent deficiencies. 

Secretary Redfield. That is why we present this to you. We are 
going to be bound by your decision, yet it is a matter of conscience to 
put it up to you to decide. If you decide that this item is not an 
urgent deficiency we must be content. We would hardly be justified 
in not asking for it, for we stand in this position as public servants. 
You gentlemen of Congress have instructed us to do certain work. 
We can not do it. Now, we come to you and say such and such are 
the reasons, and then if we are not provided, in your judgment, with 
the means at this time our conscience is clear. But it would not be 
clear otherwise, because we would do wrong to conceal the facts. 
The facts are that these laws can not be carried out as they are meant 
to be and as I think they should be supposed to be carried out. 



Section 14 of the act of June 26, 1906, entitled "An act for the 
protection and regulation of the fisheries of Alaska," and section 5 
of the act of June 14, 1906, entitled "An act to prohibit aliens from 



176 URtiENT DEFICIENCY APPBOPBIATION BILL. 

fishing in the waters of Alaska," make it the duty of the Secretary 
of Commerce to enforce the provisions of those acts. Only four fish- 
ery agents are provided by law for this purpose, and it is a physical 
impossibility to enforce the laws and regulations covering the fish- 
eries of Alaska along the 15,000 miles or more of coast without more 
help and better facilities for transportation. 

Then; are no railroads, steamship routes, or regular means for 
travel where most of the canneries and fisheries are located, and the 
Government agents are compelled to travel on the cannery boats 
owned by the firms or persons operating the canneries and fisheries 
under inspection by the agent to see that the law is being properly 
observed. The department is therefore compelled to ask favors 
from those firms or persons, and this necessary action has embar- 
rassed the department and subjected it to adverse criticism. 

In order to remove these objectionable conditions and provide for 
an efficient administration of the Alaska fisheries service it wilt be 
necessary to supply that service with a number of vessels. 

Recently the department purchased a small steamer, the Osprey, 
for use in southeast Alaska. The Oaprty is a vessel of 40 tons, with 
a speed or 8 or i) knots, and is suitable for use in the inside passages 
of southeast Alaska. In addition to the Oaprey the following vessels 
are urgently required : 

(1) A small but good seagoing vessel suitable for use anywhere in 
Alaska, able to make trips on the outside from Seattle to Yakutat, 
Prince William Sound, Cook Inlet, Kodiak Island, Chignik, Una- 
laska, and elsewhere. This vessel would be used for carrying the 
agents to the various general regions mentioned above, for landing 
shore parties at points not to be reached by smaller vessels when 
special investigations or inspections are to be made, for performing 
patrol duty in connection with the alien fishing law, and for other 
purposes. 

(2) One tug of light draft for use in the Bristol Bay region, 
capable of going to all the canneries and fisheries of that region and 
of making cruises in favorable weather. This vessel would make 
Unalaska her station during winter and would in spring carry the 
agents to the Bristol Bay region, and during the summer from place 
to place in that section, returning them in fall to Unalaska, whence 
they could proceed on other vessels. This vessel would also be used 
for carrying fish refuse from the Bristol Bay canneries to the Pribilof 
Islands for feeding the fox herds and for other service connected 
with the seal islands, which are now entirely without steamer con- 
nection with the mainland or with one another between early fall and 
late spring. 

(3) Three launches for use in central Alaska — one in the Afognak 
reservation and vicinity, one- in Cook Inlet, and one about Prince 
William Sound. These would cost $3,000 each. 

(4) Three similar boats for use in southeast Alaska, costing about 
$2,500 each. 

These launches would have to be rapid motor boats to enable the 
agents to move quickly from one trap or other fishery to another and 
to apprehend violators before they could escape or remove the evi- 
dence of violation. 

The best information available shows that the vessels and boats 
indicated would cost about $100,000. 
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The present personnel should be increased by at least five fisheries 
agents. If this number can be provided it will be possible to reor- 
ganize the field force and put it on a fairly satisfactory basis. It is 
the intention to use these vessels and employees in connection with the 
fur-bearing animal branch of the service during the spring, late fall, 
and winter, when the fisheries are suspended. 

Just for a few moments, fcr I do not want to go into n long analy- 
sis, let me state that this is the situation, gentlemen of the committee, 
which we find ourselves in: If I were to appoint you to the post of 
fish warden in Alaska, you would be under the necessity of investi- 

fiting a fish hatchery operated 250 or 350 miles away from you. 
here is no means of transit, there are no regular passenger lines, 
and no vessels of any kind are provided for the Government service. 
Consequently you would call upon the hatchery and inform them that 
you were about to investigate them and that you were about to pro- 
ceed, and please send your boat and take us over to investigate you. 
. That is the only means we have ever had, namely, of giving notice 
in advance to the people whom we were supposed to supervise, calling 
upon them to furnish the means of transit and waiting for them 
until they got ready to come. Sot any of us would tolerate that for 
a single moment if it were near by. but it has been tolerated up there. 
The Delegate from Alaska, the grand jury up there, the platform of 
the Democratic Party in Alaska, the Legislature of Alaska, the 
governor of Alaska, Have all pointed to this condition. It is an in- 
tolerable one. At the meeting of the Socialist Pa^-tv in Juneau not 
long ago they said that our inspectors were too close with the hatch- 
eries or the canneries. They are. They have to be. The only means 
they have of getting about to do their work is to borrow the boats 
belonging to the men whom they are to supervise. 

I will add to that the fact that we are given the magnificent force 
of four men, without any means of transit on land or sea, to cover 
15,000 miles of coast, involving an industrv one single phase of 
which— the salmon industry— sells $15,000,000 worth of goods a 
year. There is our position as servants of Congress. That is all. 
That is the story, gentlemen. 

Senator Overman. It is very interesting. 

Senator Perkins. It is my recollection. Mr. Chairman, that when 
we had the sundry civil appropriation bill up at the last session we 
gave them all they asked for. 

Secretary Reofield. I think that is true. Senator, but I found this 
condition existing. Whether it was known or not I am not in a posi- 
tion to say. Those are the facts. 

Senator Perkins. I have been a lifelong friend of the fishing in- 
dustry in Alaska. 

Secretary Redfield. I know you have. 

Mr. Jones. Mr. Chairman, may I cite one instance? I think it 
was Dr. Ward, formerly with the Bureau of Fisheries, but now a 
professor in a university, who went to Alaska to do some biological 
work. Evidently somebody knew of his connection with the bureau. 
He asked for a toat. the only means of getting up to one of these 
canneries and private hatcheries. They said, "Oh, no; we can not 
take you on this trip." and gave him some very poor excuse'. They 
said." We will be hack for yon in a week.'' He was not in the 
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employment of the Government. lie went up there and found the 

rossest violations. We have just gotten this report from him. 
'here were violations in every conceivable way — Sunday fishing, 
aliens fishing, a terrible waste of fish, representing thousands of 
dollars. Our warden tried to get up there, but they made him wait 
for a week until they had time to go up to this hatchery, tip them off, 
and then they came back to get him. 

Secretary Redfielo. That is why we are troubling yon with our 
emergency. It is because, as a matter of conscience, we can not with 
those facts keep them over until next year without bringing them to 
your knowledge. 

Senator Overman. There was a delay of a week so that they might 
get things in order ? 

Mr, Jones. They would not let our man go over there until they 
were ready for him. 

Senator Overman. It is a meritorious proposition, but the ques- 
tion is whether the appropriation can go on this bill. 
' Secretary Redfield. That is a question we can not decide, but 
those are the facts. 

This same item covers the fur wardens. I want you to see the situ- 
ation up there in Alaska, because it is a hard one to deal with. I 
think it is four men we have to cover half a million square miles of 
territory on land. Our department is charged with the care of fur- 
bearing animals on the mainland of Alaska. We have four men, 
and the area, as I said, is half a million square miles, a very large 
percentage of this is occupied by fur-bearing animals of one kind 
and another. We have no means of stopping the unlawful killing 
of these creatures. The best evidence of that is that only two davs 
ago I authorized the confiscation of 1,286 skins of animals unlawfully 
killed. We can not stop that killing. They killed those animals 
and brought them in. and but for the vigilance of one of the four 
or two of the four wardens they would have gotten away with them. 
They had gotten them sold twice. They had gone through the hands 
of two dealers when we happened to catch tnem; and now that we 
have got the skins we will sell them on Government account. But 
you can see how hopelessly inadequate the service is. To be candid 
with you, Senators, it is a farce, and we do not like to have it remain 
that way. 

We do not want a large amount of money. Give us only the 
means to get our men about, and 12 men for the' whole Territory, and 
we will do the work. Our inspectors stand helpless and see the law 
violated within 3 miles of them with no means of getting there ex- 
cept by going and borrowing a boat, and the fellow who is violating 
the law says, " Wait a week and we will come back and get you." 

Mr. Jones. A gentleman who has been in Alaska for 30 years, 
Capt. Simmons, says if 25 wardens of the right class of men were 
in Alaska it would mean a gain of a million dollars profit every year. 
So you see it is a question of economy. 

Senator Overman. It is false economy not to appropriate for it. 

Secretary Redfield. It is a case where the wise expenditure of 
money nn a modest scale is the truest economv. 

Senator Overman. You have made a good showing. It is only a 
question of putting the item on the urgent deficiency bill, and that 
we will have to consider. 
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DAILY CONSULAR REPORTS. 

Secretary Redfield. The next matter I should like to call your 
attention to is page 23 of the estimates, which we do regard as an 
urgent deficiency of the most practical kind. If passed as requested 
it will authorize us to print, at a cost of $12,000. not to exceed 10,000 
additional copies of the Daily Consular Reports, 30,000 in all. That 
is the daily publication of the reports of our consuls and representa- 
tives abroad, the edition of which is now limited to 20,000 copies: 
but 20,000 is not enough. There are now on file, or were on file, ap- 
plications from 2,000 firms who could not get these reports, and who 
are entitled to them. We have culled the list all we possibly could, 
but we are now, or were a few weeks ago. 1,200 firms behind. A 
Member of Congress from Albany has presented to me a list of well- 
known business houses that want these reports, which are intended 
for them. A gentleman from Troy has presented others, and we 
simply can not furnish them. 

Senator Perkins. Why did you discontinue publishing the monthly 
consular reports? 

Secretary Redfield. That was done two years ago, Senator. I am 
not certain as to why it was done. 

Mr. Johannes. The information came out so late that it was 
hardly of much use any more. 

Secretary Redfield. I think there was a trial made of a weekly 
publication, but it was very unsatisfactory, because a great many 
opportunities come out for business estimates that require telegraphic 
answer. 

Senator Perkins. Thev were very valuable. 

Secretary Redfield, Yes; they were very valuable. When I was in 
business I used them every day. I have given up my own copy. The 
demand for these publications is so great from the business houses 
for whom they are intended that I have personally given up a copy 
of my own and have had all my officers do so. Here we are publish- 
ing a magazine intended for the daily use of business men, the bureau 
being created for that purpose, and doing that work very efficiently, 
and we are limited to 20,000 copies. 

Senator Overman. How much is appropriated for that purpose 
now? 

Mr. Johannes. It comes out of the regular printing allotment, 
Senator. 

Senator Overman, I mean how much have you allotted? 

Mr. Johannes. We allot about $60,000 for the 20,000 daily edition. 

Senator Overman. Is it done at the Government Printing Office? 

Mr. Johannes. Yes. sir. 

Secretary Redfield. $12,000 is asked for this purpose for the bal- 
ance of this year. 

Senator Overman. For additional copies? 

Secretary Redfield. For additional copies — an additional edition 
of 10,000 copies; that is, not to exceed 10,000. We will print what 
we have a demand for; but as the matter now stands we are actually 
unable to fill our orders. 

Senator Overman. We have appropriated $525,000 heretofore for 
the printing for the Department of Commerce and Labor. Of course 
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you have allotted some of that amount to the bureaus of the Depart- 
ment of Labor ? 

Secretary Redfield. Yes, sir; $84,000. 

Mr. Johannes. In addition to that, the law does not authorize us 
to print more than 20,000 copies; and of course the finances would 
not permit us if the law did. 

Secretary Redfield. That is a thing which we regard as of impor- 
tance. There is no excuse for printing them at all, it seems to us, 
unless we print enough. 

Senator Perkins. Only two months have passed since the present 
appro print ion has been available? 

Secretary Redfield. Yes. 

Senator Perkins. You have no deficiency as yet ? 

Secretary Redfield. We can not print more than 20,000 copies, you 
see. We are limited as to total by the law. 

Senator Overman. Suppose we do not make any further appropria- 
tion and allow you to print to the limit? 

Secretary Redfield. Then we would simply have to use up the ap- 
propriation before the year was over; that is all. 

Senator Overman. Then that would be a deficiency. I just state 
that in order to show you the situation. 

Secretary Redfield. Yes ; I see the point. You see, it is a practical 
situation that we are up against. We have now an actual demand, 
from the people to whom the law intends these to be given out, for 
a larger number than we have means to furnish. 

Senator Perkins. As a matter of fact, there is no deficiency as 
yet in the fund ? 

Secretary Redfield. Not in the sense of which you speak ; no. If 
you authorize us to print more than 20,000, we can go ahead and 
print them, I think. 

Senator Overman. How many are demanded, according to your 
estimate? You now have 20,000. How many more thousands would 
be sufficient? 

Secretary Redfield. At the moment? I should say at the moment 
approximately 24,000 to 25,000 are required, and the demand is con- 
stantly increasing. You see, our export trade is growing immensely. 
It is growing by great leaps. It grew two hundred-odd millions last 
year; and as that grows the demand for these things grows, normally. 

Very candidly, I am considering an entirely different arrangement 
for next year. For the year following the 30th of June, 1914, I am 
considering whether we should not print a limited edition for official 
use, for the use of libraries and official bodies throughout the country, 
and then have an unlimited edition authorized for sale. That seems 
to me, as far as I have been able to give it thought, to be the ideal 
thing, but that is not what we are facing now. We are facing now 
an actual demand from the business houses. 

Senator Overman. Have you the language of that statute ? 

Mr. Johannes. It is quoted here at 'Thirty-sixth Statues, page 821. 

Senator Overman. If it is quoted, just read it. 

Mr. Johannes. I mean, the citation is given. This act merely 
authorizes the Secretary of Commerce and Labor to print an edition 
not to exceed 20,000 copies of any one issue of the Daily Consular 
and Trade Reports. 
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Senator Overrun. An additional number? 

Mr. Johannes. No; not to exceed 20,000 of any one issue. Then 
it provides that the usual number shall not be printed. That gives 
us the entire distribution of them. I do not think the Capitol 
has any. 

Senator Overman. Read that again, please. 

Mr. Johannes (reading) : 

That the Secretary of Commerce itnd Labor be, and Ire Is hereby. Authorized 
lo hare printed for distribution by the Department of Commerce nud Labor an 
edition of dally consulnr reports not to exceed twenty thousand copies In any 
one issue. 

Senator Overman. What does that mean — the addition of 20,000 
copies ? How many did you print before that* 

Mr. Johannes. This is an edition. 

Senator Overman. Oh; I thought you said an "addition." 

Mr. Johannes. No; "edition. 

Senator Overman. That is very plain. 

Mr. Johannes. It limits it absolutely to 20,000 copies. 

Secretary Redfteld. We have gone over the mailing list repeatedly 
in order to cut it down- We have sent out letters to people to ask 
if they wanted the publication. I had two copies for two different 
departments in my office, in my business. I gave up one of them. 
I had one that came to my desk in the office and I gave it up. They 
are like gold leaf; they are precious. 

Senator Overman. I get a copy which I should be very glad to let 
some manufacturer have. 

Secretary Redfteld, We should be thankful to have word that it 
is not wanted. 

Senator Overman. I have no doubt that if you will write to Con- 
gressmen a good many of them will probably let you have their 
copies. I read the reports sometimes, when I have nothing else to 
do, but I can not read them now. It is impossible. 

Senator Redfteld. For the Members of Congress alone we are 
about 1,500 copies short of those that they want for their constituents. 
We can not supply them. 

If you can regard that as an urgent deficiency, we shall be very 
grateful to you. 

STORAGE OF PLATES FOR COAST AND GEODETIC SURVEY. 

The matter that I next wish to take up is the Coast and Geodetic 
Survey, on page 26 of the estimates. There are two matters there 
which seem to us very urgent. I refer to the $2,400 item and the 
$4,000 item — the second and the third items. 

The situation is such, as I said to the House committee, that you 
gentlemen can step six or eight hundred feet across the street here and 
see the conditions yonder for yourselves, not one of you would allow 
them to continue for a moment. There are most invaluable records, 
the original plates of the charts of the Government from the begin- 
ning, on which the whole shore line of the entire national frontier 
is based for its historical records, stored in a wooden shed with 
wooden racks. They are called upon constantly in connection with 
land titles. Only a few day sago we had out the charts showing 
the lines of New York Harbor as they were in 1775, all the old and 
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all the new ones. These plates are there. There they stand, in 
wooden racks, in a little building that is not fireproof. We are using, 
as I said to the House committee^ Ben Butler's old stable. It is all 
we have to use. For $6,400 we can put those plates out of danger. 

I do not like a thing of that kind on my conscience. There it is. 
Anybody can see it. You can go down in the yard and look at these 
little sheds, and go in and see these aluminum and copper engraved 
plates. In my factory I would not allow that to continue longer 
than I could borrow money to stop it ; and I always think of public 
opinion in such matters. 

Senator Overman. How about this great big building that we 
have authorized up here, to cover a whole square, for the (Jovern- 
ment archives, and so on! Why could not these things be trans- 
ferred to that building? 

Secretary Redfield. These are large engraved plates that are used 
in the printing office, immediately adjoining. Our printing presses 
are there, our lithographic presses, and these are the original plates 
that are used in those presses. They must be within handy distance. 
They are worse than archives. They go back of the archives. These 
are the things from which the original archives were printed. Cor- 
rections are Deing made constantly. They are being used always, as 
Mr. Johannes says. 

I am sure there is not the faintest desire on anybody's part to 
refuse $6,400 to make that straight. I have personally been down 
there and looked that over, and I can assure you that it is a thing 
which all of us would be sorry about if we had a fire there. We 
have had two fires in that building within a few years. 

Senator Overman. There comes up again the question of an urgent 
deficiency. 

Secretary Redfield. Yes; that is a question for you to settle. Sen- 
ator, as to what is urgent. If we had a fire the 1st of October in 
that building, I think we would all think it was urgent. 

Senator Overman. A great many things are urgent that are not 
deficiencies. 

Mr. Johannes. Senator, this matter was presented to Congress 
before. It was in the estimates last year. 

Secretary Redfield. It has been presented often, and it is close by. 

PRINTING OF CHARTS. 

The next item is $10,000 additional for the material and labor for 
preparing the charts which we are charged by law to make and sell, 
the money for which comes back into the treasury. We are very 
closely approaching, if we have not already passed, the point where 
the funds we have are not sufficient to print enough charts to sell. 
You see, if we could sell them and turn the receipts back into our 
own fund, we would not require this additional money; but as we 
make these charts of the coasts and rivers and lakes we sell them, 
and the money goes back into the Treasury through another account. 
Now, we are in a position where we have either got to have more 
money to make more charts or we ought to be able to use the money 
we receive for the charts that we sell. That we do not ask, however, 
as the House committee does not like it. I do not, either. But we 
asked for $60,000 last year and we got $50,000. That $60,000 was 
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no more than enough. This is an emergency deficiency, from our 
point of view. It is ti shortage of appropriation to do work we 
are charged by law with doing. The demand is increasing rapidly. 
Ships are being built very rapidly, calling for charts, and we have 
not the means to furnish them. 

It would seem to me. Senator Overman, that there can be no 
question as to the urgency of that deficiency. The money appropri- 
ated last year was too little. 

Senator Overman. In the fiscal year 1912 the net amount received 
for charts appears to have been $12,000. 

Mr. Johannes. Of course this total appropriation is not for chart 
printing alone. It is for all the general expenses. 

Secretary Redfield. It is that out of which the chart printing has 
to come. 

Mr. Johannes. Then, of course, a lot of charts, all the Government 
charts, are furnished free. The Coast Survey lias to furnish them to 
the Government, but they are furnished free. 

Secretary Redfield. \Ve furnish them to the Navy Department 
and all the other services of the Government without any charge, 
out of this appropriation. 

Senator Overman. Is there any duplication of charts. Mr. Jo- 
hannes ? 

Mr. Johannes. I do not think so. 

Secretary Redfield. I am pretty familiar with the use of charts, 
and I should certainly say that there might be said to be some, 
whereas, as a matter of fact, there is none. That is to say. there are 
local and general charts. For instance, take the coast of Maine, 
with which I am very familiar. There is a chart covering the entire 
coast from the Canadian line to Massachusetts Bay. Then there is 
a chart covering that coast in four sections. Then there is an indi- 
vidual chart for every bay. 

Senator Overman. Are not those charts prepared by the Navy 
Department, also? 

Secretary Redfield. No; we furnish the Navy Department all 
they use. They all come from us. 

Senator Overman. I think the Cabinet could do no greater service 
to the Government than to go into this matter of duplication of 
work. 

Secretary Redfield. I agree with you, with all my heart. 

Senator Overman. I will give you an example. There was an 
estimate presented here by the Bureau of Labor for a large sum of 
money for printing bulletins. They were bulletins of State laws in 
regard to workmen's compensation. I am satisfied that the same 
matter was printed for a committee here, in a volume, giving the 
laws of all the States and foreign countries. Now they are doing the 
very same thing that has been done before. 

I know your department and the office of the Secretary of State 
print reports which conflict. I tried to strike that out before, and 
had a fight over it. I wanted to give your department all the work 
in the office of the Secretary of State relating to foreign trade, and 
I think it ought to be done. Mr. Knox insisted on having certain 
work done in his office in regard to our foreign commerce, but it 
ought to be done by your department. They have a large amount of 
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money appropriated for the State Department, and you have a large 
amount, and you duplicate in all these respects. 

Secretary Redfield. That is all wrong, of course. 

Senator Overman. The matter ought to be taken up by the Cabinet 
and discussed, so as to see if you can not stop this duplicating. It 
would save a million dollars if you could stop the duplication of 
work. 

Secretary Redfield. I do not think the Department of State will 
raise any question now as to the printing of commercial statistics 
on their" part. I think they will be very well satisfied to have us 
do it. 

Senator Overman. I think it ought to be done under one depart- 
ment, and I think the Department of Commerce is the one to do it. 
We had a big fight here before the committee and in the House on 
that line. 

REIMBURSEMENT OF OFFICERS OF COAST AND CEODETIC SIRVEY. 

Secretary Redfield. I want to speak of one little matter about the 
reimbursement of officers of the Coast and Geodetic Survey. This 
is the matter, gentlemen, about which I have the most feeling of any 
in the whole bill. It really does appeal to one's feelings. 

Senator Overman - . Is that estimated here? 

Secretary Redfield. No: it is not an estimate. It is an authority. 
It is not an estimate at all. It does not require any money whatever. 
The total amount involved is $500. payable out of the existing appro- 
priations. This is the story: I want to tell you the story that 
brought this matter forcibly to my attention. 

The steamship Curacoa ran on an uncharted rock off the Alaskan 
coast in June. She had a wireless outfit, and fortunately got hold 
of the Coast Survey steamer Gedney, which got there just 15 minutes 
before the Curacoa sank, took off the officers and crew, carried them 
to the nearest port, and set them on shore. 

We all think that is a laudable thing to do. But whv should the 
captain of the United States vessel that did that work be obliged 
to pay out of his own pocket for the food furnished those ship- 
wrecked passengers and crew, and the clothing supplied to them? 
It annoys me that when the United States of America sends its own 
vessels to the aid of the suffering it should force the captain, out of 
his own meager salary, to pay for the food and clothing necessary. 
I do not think any of us want that to continue. It seems to me per- 
fectly intolerable. 

The position taken is this: "Let these men bring their claim 
against the United States Government, nnd that claim will in due 
course be considered and an award made." I have no doubt that is 
true. But the sailor, as some of these men were — not the officer, 
but the sailor — who. out of his meager means, gives a suit of clothes, 
or out of his mess divides his food with a shipwrecked man dragged 
from the water, is not a man who knows how to bring a claim against 
the United States Government, 5,000 miles away. He can not afford 
to employ a lawyer; and the result is that these seafaring men do 
this work all the time and simply pocket the loss, and say things 
about the meanness of the United States Government, which I hate 
to hear said. 
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Senator Overman. This provision covers only one case? 

Secretary Redfield. Xo; this provision simply says that out of 
the existing appropriation, to the extent of $500 per annum, the 
officers and seamen of the Coast Survey may be reimbursed for meals 
and clothing given by them to shipwrecked people whom they have 
saved ; that is nil. It does not cull for a dollar of appropriation, and 
it limits the amount so used to $500 per year. But it came up in a 
striking way in that shipwreck case. That captain, out of his own 
salary, paid for this. I suppose he is waiting for the time when he 
gets back from Alaska so that he may prefer uis claim against Uncle 
Sam. It will come up two years hence. None of us want that, and 
I think we ought to have that authority with that limitation. 

Senator Overman. It does not ask for an additional appropriation 
at all? 

Secretary Redfield. No; it does not call for any appropriation. 
We have ample funds in that appropriation. 

I am very much obliged to you. 

FUETHEB STATEMENT OF SENATOR CLAUSE A. SWANSOM. 

PO.ST OFFICE AT WYTHEVILLE. VA. 

Senator Swanson. There is another small matter in which I am 
interested. The public-buildings act of June 25, 1910. authorized 
the construction of a post office at Wytheville. Va., using the words 
" post office." There is a weather bureau located at Wytheville. and 
under the decision of the Attorney General a building can be con- 
structed only according to the terms of the appropriation. Conse- 
quently they will not Be authorized to make arrangements or plans 
for a weather bureau in this public building. 

Senator Overman. Thev have the weather bureau right at Wythe- 
ville* 

Senator Swanson. There is a weather bureau located there. I have 
a letter from the Secretary of the Treasury stating these facts ami 
what is desired. As it will take some time to get the bill through 
the regular channel of the Public Ituildings Committee, what is 
desired is to change the authorization for Wytheville so that it will 
not be limited entirely to the post office. 

I should like to have this inserted in the bill, as follows: 

Wytheville. Virginia, iwst oniee: Tlie post-oflli-e building heretofore author- 
ized at Wytheville. Virginia, ahull lie so constructed ns to provide quarters for 
all the governmental purpose* In that city: Provided, That the said poet-office 
building, together with any additional nccnmuiodatlonR herein authorized, shall 
be constructed within the limit of cost fixed for said building. 

I have a letter here which states the facts in that connection which 
I should like to have printed. 

(The matter referred to is as follows:) 

Treasury Depabtment, 

Office of the Secretary. 
Wathiagton, September 23, WIS. 
The Chairmas Committee on Appropriation a. 

United Stale* Senate. 

Sir: The public buildings act of June 2"., 1010. authorized the construction of 
a post office at Wytheville. Va. Although the heading of the section In which 
this authorization whs Included provides that the buildings thereinafter men- 
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tioned shall l>e for tbe accommodation of the post office and other governmental 
offices, tlic Attorney General has held in a similar case (Albuquerque. N. Mei., 
public buildings net of 1906) that such authorization Is only for the object 
deec-rlbed in (be particular item where the place Is stated, i. e., for a |K>st office 

Willie the Weather Bureau has an office iu Wythevllle and It Is considered 
desirable to provide accommodations therefor iu the new building, in view of 
the above-mentioned opinion of the Attorney General tbe department feels that 
It Ik uot authorized to make such provision. Therefore tbe plans and sped- 
lii'jiiitirm for the Wythevllle building have been prepared for a post office only. 

It Is practicable to change the present plans, however, so as to provide ac- 
lommodatlons for the weather bureau, and this would be done If the necessary 
modification of existing legislation were made about as follows; 

" Wythevllle. Virginia. |x>st office: The imst-office building heretofore author- 
ized at Wythevllle. Virginia, shall be so constructed as to provide quarters for 
all the govern mental purpose* in that city: Provided, That the said post-office 
building, together with any additional accommodations herein authorized, shall 
be constructed within the limit of cost fixed for said building." 
Ilesi>ect fully. 

W. G. McAimo, Secretary. 

Senator Swanson. I ask this l>ecause it wili take some little time 
for it to get through the Committees on Public Buildings and 
Grounds of the House and Senate. The plans have been prepared, 
but the Supervising Architect states that the modifications can be 
made without any additional expense or trouble. 

STATEMENT OF JUDGE IVORY G. KIMBALL, OF WASHINGTON, D. C. 

Judge Ki si ball. Mr. Chairman. T will not take more than 10 
minutes. 

MEMORIAL AMPIIITIlEA'IKIt AT ARLINGTON, VA. 

The authorization for the erection of a memorial amphitheater at 
Arlington was unanimously approved by the committees of both 
the ifouse and the Senate, and passed both bodies without an ad- 
verse vote. The commission was organized by the election of the 
Secretary of War, Mr. Garrison, as its chairman, and we presented 
an estimate of $250,000 for the commencement of the work on this 
building. That estimate went through the usual channels, having 
l>een approved by the President, and came to the Appropriations 
Committee. What we want now is to have that appropriation added 
to the urgent deficiency bill. 

The reason is this: If the Grand Army of the Republic were com- 
posed of young men. a delay until the next session or Congress would 
amount to but little. But we are getting to be old men. We are 
dropping off fast. We have been for 10 years trying to secure this 
authorization and appropriation. The comrades of the Grand Army 
are very anxious to see the dedication of that building. A delay of 
a year means the dying off of a large number of my comrades. I 
have been at work for 10 years to secure this. It is approved by 
everybody. Nobody objects to it. It was passed by the unanimous 
vote of Congress. 

The estimate for the appropriation to commence work is before 
the committee, and we ask that it be included in this bill. The com- 
mission's hands are tied. We can not take a step, although the plans 
to be adopted have been approved by Congress, and are designated 
in the bill; but we can go no further until we get an appropriation. 
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Therefore, appearing here as I do in the dual capacity of a repre- 
sentative of the Grand Army of the Republic, which is so intensely 
interested in securing the immediate erection of this building, and 
representing as a member the commission named by Congress to 
erect this building, I most earnestly urge the inclusion of this item 
in the bill now before the committee. 

Senator Overman. The only question is whether this is a de- 
ficiency item, Judge Kimball. This is the urgent deficiency bill : and 
where an appropriation has been made, and there is a deficiency, we 
can include it in this bill. The appropriation having been made, the 
question here is whether we have jurisdiction to put the item on this 
bill. That is the question which is involved. I will bring the mat- 
ter up before the full committee. 

Judge Kimball. I most urgently urge it for the reason I have 
stated. Does not that make it an urgent matter? 

Senator Overman. It is an urgent matter, but it is not an urgent 
deficiency. This is a deficiency bill, as I have said. We have the 
legislative appropriation bill, the sundry civil bill, and all those 
other bills, where these things go on; but this is just the winding up 
of a deficiency appropriation. 

Judge Kimball. I earnestly urge you, Mr. Chairman, to consider 
the matter carefully, and consider it in the line that I. representing 
500,000 old soldiers, ask you to do it now. 

Senator Overman. I will bring it up before the committee. 

Judge Kimball. The soldiers on both sides are interested in it, 
because the building that is there now, or the alleged building, is 
only a hole in the ground; and in case of a gathering of soldiers of 
the North and the Souths — for the Confederates gather in that ceme- 
tery, too — thev have no suitable place. 

Why should there be a delay ? Could not this question be brushed 
aside, and allow this to be done? 

I hope you will put this matter, at least, in a little different cata- 
gory from some of the others that have been presented to you, and 
allow it. I can only say that the only ground upon which I ask it is 
that the comrades are dying, and they want to see thin amphitheater 
completed. We want to see it. I want to see it. I want to be there 
at the dedication, and I hope you may be there. Mr. Senator. 

Senator Overman. I hope you may be. Judge Kimball. 

Judge Kimball. I wanted to let you know what it means to us. 
It means much ; and I ask your very careful consideration for it. 

Senator Overman. It will have very careful consideration. 

Judge Kimball. I am very much obliged to you. 

(Thereupon, at 12.20 o'clock p. m., the subcommittee adjourned 
until to-morrow, Friday, September 26, 1913. at 11 o'clock a. in.) 



FRIDAY. SEPTEMBER 26. 1913. 
The subcommittee met at 11 o'clock a. m. 

CLAIMS AGAINST MEXICO. 



Hon. Morris Sheppard, a Senator from the State of Texas, and 
Hon. William B. Smith, a Representative in Congress from the 
State of Texas, appeared. 
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STATEMENT OP HON. WILLIAM H. SMITH, REPRESENTATIVE IN 
CONGRESS FROM TEXAS. 

Representative Smith. Mr. Chairman, I appear here to present to 
the committee some claims that have arisen out of the Mexican revo- 
lution. In April, 1911, 1 believe it was, the Mexican federal and in- 
surgent troops fought a battle at Agua Prieta, just across the line 
between Arizona, at the city of Douglas, and Mexico, and in the 
course of that battle shots were fired across the line and wounded a 
number of people, killing some and wounding others. Later, I think 
in May of the same year, another battle was fought at Juarez, just 
across the line from El Paso, Tex., and there were a number of peo- 
ple in that city wounded in the same way, people who were on this 
side of the line, who, so far as I know, had never been in Mexico. 
American citizens who were at home attending to their own business 
were injured, and it is those people who are making these claims. 

At first the parties presented their claims to the State Department, 
and the State Department, I think, took an erroneous view of the 
mutter. It said these people should be required to go to Mexico and 
have their claims tried before a Mexican tribunal; in other words, 
to exhaust what they call in international law the legal remedies. 
The Mexican Government had what they call a consulting claims 
commission to sit in the City of Mexico to pass upon Mexican claims 
growing out of the revolution. We took the position that as these 
people nad never been in Mexico, having been injured here within 
our own jurisdiction, under our own protection and under our laws. 
they ought not to be required to go to Mexico to present their claims. 
I think we have established that clearly to the satisfaction of every 
committee that we have been before in Congress. At least that is 
the position which has been taken by great international lawyers, 
such as Senator Root and others. But these people did prepare and 
present their claims to that commission, not that they believed they 
ought to be required to do it, but they did present them, and the 
claims are hanging before thnt commission yet. and so far as we 
know there has never been anything done about them. 

Afterwards the State Department made complaint to the Mexican 
Government that action was not being taken, and the Mexican Gov- 
ernment commissioned the Mexican consuls on the border at El Paso 
and at Douglas to hear these claims. These parties went before 
those consuls and had their claims heard and they were reported to 
Mexico City, and nothing has ever come of it since; no report has 
ever been made. 

After that the Senate of the United States passed a resolution, 
which is found in this report here, providing that an Army board of 
three members should be appointed to make an investigation of these 
claims and report to Congress as to the justness of the claims and 
the amount that ought to be allowed. That commission was headed 
by Col. Kernan, of the War Department, a man who has had much 
experience in handling claims in Cuba growing out of the Spanish- 
American War, and who seems to he quite an expert international 
lawyer. They went down to Douglas and to EI Paso and had hear- 
ings. The parties appeared liefore them: they took testimony; and 
it is here in this book. Then they made their report to Congress. 

B£ ibyGoog[e 
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Senator Overman. What document is that? 

Representative Smith. This is House Document No. 1158, Sixty- 
second Congress, third session. So while these claims have not been 
adjudicated by the Court of Claims they have been adjudicated by 
this Army board. If you will read this report you will find that 
they went into the cases very thoroughly and discussed the legal 
questions involved and made their findings as to what the different 
parties ought to have. They found against some of the claims upon 
the ground that some of the claimants were not either native-born 
or naturalized citizens of the United States, and they found against 
others who were not wounded, but suffered injuries in other ways. 
These claims that we are presenting here are claims that they found 
in favor of and fixed the amount or damage. 

The House Foreign Affairs Committee has reported this bill 
favorably twice unanimously. The Senate Committee on Foreign 
Affairs has reported it twice unanimounsly. It has passed the Senate 
once as an amendment to the sundry civil appropriation bill at the 
last session and it went out in conference. 

Senator Overman. What is the amount of the claims? 

Representative Smith. The claims amount to $72,000. That is the 
total amount. Here is the amendment that was put on the sundry 
civil appropriation bill, and here is an independent bill that I intro- 
duced on the same subject. 

Senator Overman. There is no question but that there is merit in 
the claim, but if we placed upon the deficiency appropriation bill 
any claims except adjudicated claims sent down by the department 
we would have a flood of claims here. That is the trouble I see 
about it 

Representative Smith. Mr. Chairman, I will state frankly that I 
do not think these claims properly belong on an urgent deficiency 
bill; but we do not always adhere to the strict rules about that. I 
want to state to the chairman why we are here. A few days ago the 
Committee on Foreign Affairs of the House brought in a bill allowing 
d claim to an Italian who had been mobbed down in Florida, the 
claim amounting to $6,000, and the bill was put through the House. 
That bill got in and got almost through before I really found out 
ivhat was doing, or else I could have presented this as an amendment 
there. It seems to me that that is a claim no more urgent than these 
claims of our own citizens. 

Senator Overman. That claim is not in this bill. 

Representative Smith. It is not in this bill; it was passed as a 
separate bill ; but it has been offered in the Senate by Senator Lodge 
as an amendment to go in this bill. 

Senator Overman. These claims will go on if that goes on. 

Representative Smith. Senator Smith of Arizona, who is a member 
of the Committee on Foreign Relations, agreed that if they reported 
out the Italian bill he would attach these claims to it, and if that is 
going on here we want to urge these also. 

Senator Overman. Neither will go on or both will go on. 

Representative Smith. That is all we want. 

Senator Overman. That is, I am giving my view, so far as I am 
concerned. I am only one member of the committee. I say, if any 
claims outside of the regularly adjudicated claims from the different 
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departments are to go on this bill. I see no reason why the claims 
you present should not also go on it. 

Representative Smith. Our position. Senator, is that these claims 
have occurred in our own country and they ought to be paid by us 
and then be made the basis properly of a national claim against the 
Government of Mexico. 

Senator Overman. I appreciate the fact that this is a case where an 
American citizen could not get his money but an Italian could. Just 
state the amendment you have prepared. 

Representative Smith. Very well. It is to insert the following: 

That there Is hereby appropriated. out of any money In the Treasury not 
otherwise appropriated, the sum of $72,000. to be paid to the follow I tig-named 
l>ersons. In the amount ttpei-IHed to each, for Injuries sustained by shots fired 
n cross the American boundary Hue by soldiers aud revolutionists on the Mexican 
wide <>f the line In the year nineteen hundred and eleven, to wit : Adolfo Vnrela, 
of Kl I'aso. Texas. $3,000: Vlrjrlnln Moorhead. of El Paso. Texas. (3.000; 
Ahundio Si.li>, of El I'iiso. Texas. $4,000: Edwin O. Hen ton. of El Paso, Texas, 
¥2,000: Crftn lirlmlhs. of El Piisn, Texas. $15,001): A. K. Chandler, of El Paso. 
Texas, $12,000: Emma Larson, of Douglas. Arizona. $1,000; Elmer E. Crowe, 
of Douglas, Arizona, $5,000; Francis F. Williams, of Douglas, Arizona $-1,000: 
John \V. Ke;ite. of Douglas. Arizona. $5,000; Joseph W. Harrington, of Douglas, 
Arizona, $15,000; William It. White, of Douglas. Arleonn. $2,000. 

Then, here is my bill which is before the House committee, and I 
have attached to it a provision that I think should be incorporated. 
It provides that this report shall be transmitted to the President with 
tlie request that he take it up with Mexico to collect back the claim. 

Senator Overman. I think that is right. 

Representative Smith. I will leave this with the committee. I 
thank you very much for having given me this opportunity to appear 
before you. 

Senator Overman. We are very glad that you came. 

Senator Sheppard. Mr. Chairman. I wish merelv to indorse what 
Mr. Smith has said, and to express the hope that if any items of this 
character are put in the bill this one may also be inserted. 

Senator Overman. I think you have a good case. 

THE AMERICAN NATIONAL RED CROSS. 

Hon. Theodore E. Burton, a Senator from the State of Ohio; Miss 
Mabel T. Boardman. member of the executive committee and chair- 
man of the National Relief Board of the Red Cross: Maj. Gen. 
George W. Davis, chairman of the central committee, and Ernest P. 
Bicknell, national director, appeared. 

STATEMENT OF HISS MABEL T. B0AHDMAN. 

Miss Boardman. I know. Senators, that it is rather unusual to 
ask for this appropriation, for the proposed memorial to the women 
of the Civil War, in an urgent deficiency appropriation bill, but I 
wish to state why we think we are justified in doing so. We should 
not presume to ask for it unless we felt that we were justified. 

In the first place I want to say regarding the characterization 
as a deficiency that nearly half a century has passed since the close 
of the war; their suffering in war, their sacrifices, their losses, and 
their sen-ices to the sick and wounded, has never been recognized in 
any tangible form. I think that proves the existence of a deficiency 
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on the part of our Government which alt of its representatives will 
be ready to rectify. 

It has been said that woman is the greatest victim of war. and I 
think she is. She has none of the glory and she makes so much of 
sacrifice. So we feel that we can commend the memory of these 
women to Congress that it may give them some recognition. 

Congress has appropriated nearly $r>,000,000 for monuments for 
men in the District of Columbia. The public contributed to these 
monuments less than $'200,000. We believe Congress will not fail to 
show the gratitude of the Nation for the labors, the sacrifices, the 
sufferings of the women of the Civil War by appropriating the de- 
sired amount. In the case of the monuments erected to men in the 
District, Congress appropriated 25 times what the public contributed, 
but in this case Congress is asked to appropriate only about one-half 
the entire amount in recognition of the wonderful service done by 
these women. It is true that yon may ask. "Why is this an urgent 
deficiency "? 

Senator Ovehman. That is the point. 

Miss Boabdman. That is the point. This is a bill that does not 
provide for the entire amount of money required. It provides for a 
contribution by Congress of $400,000 for the purchase of a site and 
toward the erection of the memorial building. It requires that 
$300,000 shall be contributed to complete the amount necessary. This 
amount must be obtained from probably a few people. 'The Red 
Cross is engaged in raising an endowment fund of $-2,000,000. That 
is not much. Japan has $10,000,000 in such a Red Cross fund, and 
other countries have also many millions. For that reason, we do 
not want to interfere with the general work with respect to our own 
endowment by a general appeal. I will speak of that a moment later. 
So we are hoping to obtain this $300,000 from a few persons who are 
much interested. 

(Here Miss Boardman spoke of several persons from whom con- 
tributions toward the $300,000 are pledged, or expected from per- 
sons of advanced age, and explained why it is important that the 
Red Cross should be in a position to appeal to them very soon. This 
was mentioned as a reason for placing this appropriation in the 
urgent deficiency bill.) 

Another thing; I realize that in most of the provisions of this 
deficiency bill as it comes from the House and as I looked it over this 
morning, appropriations are made to complete work that has been 
commenced. I feel that in a way this work of which I speak has 
been commenced. We have an offer from Capt. James A. Scrymser. 
a Civil War soldier, of $100,000, and I know of others who are ready 
to contribute. I feel that is the commencement of the work. It is 
not as if something were to be started entirely by a Government 
appropriation. It is to complete a piece of work that the people 
have already begun by offering their contributions. It will bring 
property to the United States Government worth $700,000 at a cost 
of $400,000; and you will notice that the bill provides there shall be 
no further expense in any way. The upkeep of the biylding will be 
undertaken and carried on entirely by this organization. For that 
reason I feel that this is an urgent deficiency matter. 

Furthermore, there are certain provisions in this bill ns it conies 
from the House that are not to complete what has Wen commenced. 
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They are to meet conditions which have arisen in the different de- 
partments. One hundred thousand dollars has been asked to enable 
the State Department to care for refugees from Mexico. Mr. Chair- 
man, since the Mexican trouble began the Ked Cross has spent over 
$30,000 in assisting the State Department in this work. There is also 
an appropriation to reimburse the Army for its expenditures in con- 
nection with the relief operations following the floods of last spring 
in the Ohio and Mississippi Valley. This item is between $600,000 
and $700,000. There is an item also to reimburse the Navy to the 
amount of $130,000 for expenditures for supplies at the time of the 
flood. Those are important matters which were unforeseen, but they 
are not in the completion of any work. They are new appropriations. 
Then we find $7,000 appropriated in this bill to repair damage done 
by some vandals to the monuments at Gettysburg. There are other 
new appropriations. I notice one for the examination of fourth-class 
postmasters. I do not think that is for work started before. I ran 
across one of two other appropriations that it seemed to me were not 
entirely dependent upon completing works that have been already 
commenced. These items encourage me to hope that even if this does 
not come as a question of work that has been commenced it may be 
placed on this deficiency appropriation bill. 

Then I wish to say a word in regard to the Bed Cross feature of 
this appropriation because there might arise the question, "Why 
should the Red Cross have any right to use this building?" By act 
of Congress and by international treaty the Bed Cross is an official 
organization. It acts under the treaty of Geneva. No Red Cross 
society can exist anywhere unless it has the authority to exist from 
its own government, and that Congress lias given to the American 
Red Cross in the act of incorporation of 1905 and in previous enact- 
ments. This organization has for president the President of the 
United States, and upon our central committee the President ap- 
points representatives of the State Department, the Treasury Depart- 
ment, the War Department, the Navy Department, and the Depart- 
ment of Justice. The Treasury Department gives us our treasurer, 
the Department of Justice our counsel, and an officer of the State 
Department is the chairman of our international relief board. In 
every State there is a committee of representative men, a board, of 
which the governor of the State is the chairman. These boards act 
as finance committees in cases of disaster when relief funds must be 
collected. 

The work of the Bed Cross is divided among three great boards, 
the war relief board, the national relief board, and the international re- 
lief board. Take the war board as an illustration of the work which 
these boards perform. That board is studying all kinds of means of 
war relief. We put in 72 women nurses, doctors, automobiles, 
brought in our mining first-aid teams, and established 14 relief sta- 
tions at the great Gettysburg encampment, and spent between five 
and six thousand dollars there. In these stations our doctors and 
nurses gave help to 11,540 old veterans who were attending the en- 
campment. All this we did at the request of the War Department. 
It was a slight indication of how we should mobilize in case of war. 
We have 4,000 of the best trained nurses in this country, and in a 
case of war or disaster these nurses can be brought into service. Two 
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hundred and thirty-six nurses were mobilized and placed in relief 
service in the Ohio and Mississippi floods last March and April. 

We have trained about 150,000 men, women, and boys within the 
last year in first-aid work. Last Saturday in Knoxville, Tenn., there 
was a competition between 24 Red Cross first-aid teams representing 
different mining companies, and thousands of people were present. 
I wish you could have seen the work those men have been instructed in. 
They are taught what to do at once in cases of injuries of all kinds, 
from accidents including fractures, cuts, electric shock, asphyxiation, 
etc. 

Up at Scranton another competition occurred on the same day in 
the anthracite coal region, and a little earlier a similar one 
in the bituminous coal region of Pennsylvania. By means of 
these competitions among the miners, railroad men, and other 
industrial employees we keep the interest of the men alive. 
Over a thousand miners are killed in our mines every year and 
over 7,000 injured. We not only teach first aid, but also the preven- 
tion of accidents. Our textbooks have been translated into Slavic, Po- 
lack, Lithuanian, and Italian ; and even the Chinese have translated 
them. In the event of war these trained men will be of inestimable 
service, and for that reason the Army is very much interested in this 
particular line of Red Cross work. 

If we turn to the National and to the International Relief Boards 
we see what has been accomplished in their departments. In seven 
years' time the American public has given for relief work in disas- 
ters over $7,500,000 to the Red Cross. That is an average of 
$1,000,000 a year that is expended in relief work, and in that period 
we have been on 70 fields of disaster. The year 1913 has been a 
busy one for the Red Cross. You know how last March Peachtree, 
Ala., was injured by a cyclone. Two days after there came the great 
cyclone in Omaha, Nebr. Then followed the serious floods in Ohio 
and in the Mississippi Valley, and a little later the mine disaster at 
Finleyville, Pa. The Red Cross has been in all those fields. More 
recently occurred the Hot Springs fire, where help was desired and 
extended. Thus we are constantly appealed to and our trained agents 
are in great demand. Besides the financial contributions of $7,500,- 
000 mentioned, great quantities of clothing and food have been con- 
tributed. These have been carried free by the railroads often when 
they themselves were in a crippled condition. At times of serious 
disasters the telephone and telegraph and express companies put 
their services at the free use of the Red Cross. In that way we have 
had besides supplies a large amount of service given free of all 
expense. I think if we could add to the $7,500,000 the amount of 
help furnished in supplies and in service by railroads, telegraph, 
and telephones, etc., it would bring the total up to over $10,000,000 
that has been spent through the Red Cross is seven years for the 
benefit of people suffering from disasters and war, and all our 
accounts are audited by the War Department. 

This, as you know, does not include the work of the little Christ- 
mas seal. You perhaps do not know that that has raised $1,400,000 
for tuberculosis work in the country. Our endowment fund so far is 
$822,000, which is invested and controlled by a board of trustees 
appointed under the special authority of Congress. Then Mr. Jacob 
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H. Schiff will give us an additional $100,000 for carrying on the 
rural nursing administrative work. So I could go on at much length 
of summary and give you an extended idea of the value of the 
organization. Take the flood of last spring in the Ohio and Missis- 
sippi Valleys. The State legislature appropriated $250,000, which 
was placed under the administration of lied Cross, which has ad- 
ministered about $3,000,000,000 in relief work in that territory. The 
Ohio State Legislature appropriated $250,000 for that work and 
placed it in the hands of the Red Cross for expenditure. So gen- 
erous were our own contributions that only $100,000 of the State 
appropriation has been used, making a saving to the State of Ohio 
of $150,000. 

The more the Ked Cross gives for relief the less it is necessary for 
the Government to appropriate. The Government expended perhaps 
for relief of flood sufferers between $800,000 and $900,000, and who 
can doubt that the amount would have had to be very much larger 
had it not been for this expenditure of $3,000,000 by the Red Cross. 
So I think you can realize its value to the country, and it never has 
asked Congress for anything. The only money that Congress has 
appropriated for the Red Cross was $20,000 for a part of the expense 
of holding the international conference of the Red Cross in Washing- 
ton, and one or two small appropriations of two or three thousand 
dollars to send delegates to foreign congresses. 

Senator Overman. I should like to have you state the purpose of 
the building. 

Miss Boa RDM an. It is to have a double purpose. As a memorial to 
the women of the Civil War it should be a beautiful and dignified 
structure. It has also seemed appropriate that this memorial should 
perpetually serve to celebrate the humane and devoted efforts of these 
women upon the battlefields and in the hospitals, and to this end it 
has seemed proper that it should take the form of a building to be 
occupied as the permanent headquarters of the American Red Cross. 

Senator Overman. A memorial to Southern women as well as 
Northern ¥ 

Miss Boahdman. Yes; for Southern and Northern women alike. It 
is proposed to place upon the building a tablet inscribed perhaps as 
follows : 

A Memorial 

built by 

The (JovcniuitMit of the United States 

Patriotic Citizens 

Tlie Women of the North 

The Women of the South 

Held in Ixivlng Memory 

by 

a now united country 

and 

That their lubors to initlgrite the Bufferings 

of the sick and wounded In wiir may be forever perpetunted 

this Memorial Is dedicated to the service of 

The American Red Cross. 



^Google 
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The women who suffered in the war are fast passing away. There 
are not many of thein left, and I think in their lifetime they should 
be nude to feel that their services were remembered and that thought 
of their action was taken in a way to be of use and that the country 
is repaying a debt it has owed them for many years. 

Senator Perkins. You took up the work of the. Sanitary Com- 
mission, did you not ? 

Miss Boardman. Yes; and it is a rather interesting bit of history. 
"When the treaty of Geneva was first considered, in 1864, it was 
thought very doubtful if it could be practically carried out. Mr. 
Bowles, who was the representative of the Sanitary Commission 
in Europe at that time, was able to go before the convention in ses- 
sion at Geneva and say that during our own war such provisions had 
been practically carried out. That was the turning point that 
changed it. After the treaty was drafted and at the dinner celebrat- 
ing it the first Red Cross flag stood in the center of the table, and 
the presiding officer took it and handed it to Mr. Bowles. So we 
have a very particular reason to feel interested in the treaty, though 
we did not sign it until nearly 20 years later. 

If there is any question that the Senators should like to ask me I 
should be very glad to answer. 

Senator Overman. The building is to be erected in Washington, 
of course? 

Miss Boardman. It is to be erected in Washington, and must be 
very centrally located because in time of war or disaster we must be 
in close and constant touch with the War and Xavy Department as 
well as the State Department. 

Senator Overman. Do you think the appropriation proposed is 
sufficient '( 

Miss Boardman. I think so for this administrative building, and 
when the time comes for other buildings the Red Cross will erect 
them as the work goes on. 

STATEMENT OF SENATOR THEODORE E. BURTON. 

Senator Burton. Mr. Chairman and gentlemen, I wish to say a 
few words about the scope of a deficiency appropriation bill. While 
I was a Member of the House no Member quite so strenuously as I 
maintained that deficiency appropriation bills should be limited to 
the completion or the continuance of activities of the Government 
insufficiently provided for. But there is no use denying that both 
Houses have altogether violated that rule, that whenever special 
reasons exist for the making of an appropriation of money the money 
is appropriated out of the Federal Treasury, for a great variety of 
purposes. 

I can not add a word to what Miss Boardman has said about the 
exceptional reasons why this appropriation should be made now. In 
a very important sense this is a continuation of work of the Gov- 
ernment insufficiently provided for. The Red Cross is recognized 
by legislation and by treaty. Whenever a great emergency arises the 
federal Government and the State governments alike rely upon that 
agency to provide for suffering. It has done some of the most efficient 
work in the whole annals of charitable work in the assistance of those 
suffering from disasters. 
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It appears that this provision was, in a different form, adopted in 
the bill which was transmitted from the Senate to the House of Rep- 
resentatives at the last session. I have here the public-buildings act 
as passed by the Senate. On page 55 it appears that an appropria- 
tion of $400,000 was authorized for this purpose. This measure was 
passed by the Senate and was unanimously approved and recom- 
mended by the Committee on Public Buildings and Grounds of the 
House. It is not probable that the money will be expended imme- 
diately. The public-buildings bills are for the most part authoriza- 
tions. It is not necessary for me to explain that it is not merely a 
provision for the loyal women of the North. This is broad and 
national. It provides for the devoted women of the North and the 
South as well. 

So it seems to nie, Mr. Chairman, there is every reason why this 
has a proper place in a deficiency appropriation bill. I think I 
may say also that among the various propositions presented to you 
this is likely to receive more favorable consideration in the House 
than others which are named. 

STATEMENT OF GEN. GEORGE W. DAVIS , CHAIRMAN OF TEE 
CENTRAL COMMITTEE. 

Mr. Davis. Mr. Chairman, I should like to say a few words. I am 
one of the few remaining survivors of the Civil War. I served from 
McClellan's peninsular campaign to Appomattox. I was in con- 
tinuous service throughout the whole conflict, and I know the signifi- 
cation of it to the mothers and sisters of the country, to my own 
mother and sisters. I know what it was all during the war, and I 
know that in the South where I was living at the outbreak and for 
some months after, the anxieties, suffering, and agonies were ten times 
worse, if possible. Those are simply personal experiences, and that 
is nil that I care to say personally. 

I would, however, mention one fact not alluded to by Miss Board- 
man. No member of the central committee or of the board of incor- 
porators receives any compensation, honorarium, or reward of any 
sort for the services which he renders to the Red Cross. 

I am much obliged to you, Mr. Chairman. 

STATEMENT OF ERNEST P. RICKNELL, NATIONAL DIRECTOR. 

Mr. BickxeM:. I ran not add anything, Mr. Chairman, to what 
has been so well said as to the beautiful sentiment involved in this 
enterprise, except that if we are to dedicate this building, which we 
are looking forward to in 1915, in that way helping to celebrate 
50 years of a United country we must be able to make an early 
beginning. 

On the practical side there is this to be said. The work of the 
Red Cross has so tremendously grown since Congress save, it offi- 
cial status and governmental backing, so to speak, the demands on 
it have so tremendously developed, that the administrative feature 
has become a matter of vast importance. In order that its large 
financial affairs may be administered according to modern ideas of 
accounting and efficiency, in order that we may be able to meet the 
requirements of Congress and the War Department, which through 
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its auditors is required to audit our accounts every year, it becomes 
absolutely essential that we shall have adequate office room. The 
War Department has very kindly given us headquarters in one of 
the rooms of the War Department. That room is about one-third 
as large as the room in which this committee is now sitting. 

The War Department, as you gentlemen know, is crowded and 
overflowing around all its edges, so that we are grateful for hav- 
ing one room. But we have had to spread out, just as the depart- 
ments have done. We have six rooms in other parts of the city, and 
the work is sadly split to pieces. These are temporary quarters for 
which we are paying rent. The whole question of efficiently meet- 
ing the tremendous emergencies, which come upon us without an 
hour's notice, is a very serious one, and it is becoming more serious 
as the days go by. 

The Red Cross has to be organized in practice, substantially as a 
fire department. We may not be called on for anything in an emer- 
gent way to-morrow ; we may be called on before daylight to-morrow 
morning to meet some tremendous disaster. There is no time then to 
organize machinery and make plans to call people in and ask "Can 
you spare us the time to do this ? " and " Can you not come and help 
us for a few days?" We must have the machinery ready every 
minute of the day or night. We are trying to do it. We are rather 
proud that we have been able to meet disasters in the last few years 
in a way to win such words of approval as Senator Burton has just 
uttered. 

We appreciate that we can not keep it up and discharge the great 
duty that is laid on us, with credit to ourselves and to the Govern- 
ment of the United States, unless we can have headquarters in which 
we can have a proper force, properly organized and centralized, in 
which we can have a library, in which we can have records, in which 
we can do all those things that go to make up efficiency and prompt- 
ness in the sense that the times now absolutely demand. 

Senator Perkins. Did you present this matter to the Committee 
on Appropriations of the House? 

Mr. Bicknell. I think it has not gone before the House com- 
mittee. 

Senator Overman. We are very much obliged to you. 

frbedman's savings & trust co. 

Rev. James L. White, representing the association known as the 
Home for the Relief of Aged and Infirm Colored People; Rev. J. 
Milton Waklron, D. D., representing the Lott Carey Foreign Mission ; 
Rev. Edgar E. Ricks, Rev. J. Harvey Randolph, Rev. W. J. Howard, 
D. D., representing the Baptist Ministers' Conference of the District 
of Columbia, and John H. Beale, appeared. 

STATEMENT OF AEV. JAMES L. WHITE. 

Mr. White. Mr. Chairman, this amendment presented by Hon. 
Mr. Bankhead was intended to go in the sundry civil appropriation 
bill, but we have amended the title so as to go in the urgent deficiency 
bill. We have also amended it according to the recommendation 
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of the Secretary of the Treasury, through the direction of the Presi- 
dent of the United States, so that it now reads: 

10 PAY THE BALANCE DUE DEPOSITORS IN THE PBEEnMAK'B SAVINGS AND TKJST 



That the commissioner of tbe Freedman's Savings and Trust Company and 
his successors In office be, and the same are, authorised and directed to pay, or 
cause to be paid, under such regulations as said commissioner, with the ap- 
proval of the Secretary of the Treasury, shall prescribe, to all depositors of the 
Freedmaii's Savings and Trust Company whose accounts have been properly 
Termed and balanced under existing laws, or to their heirs or legal repre- 
sentatives, a sum of money equal to the verified balances due said depositors 
from wild company at tbe time of Its failure, less tbe amount of dividends 
wblcb may have been paid from the assets of said company ; and for this purpose 
the sum of $1,291,744.50 Is hereby appropriated out of any money In Hie Treas- 
ury of the United States not otherwise appropriated, snld amount to be placed 
to tbe credit of tbe said commissioner by tbe Secretary of the Treasury for the 
purpose of this act specified ; and that the clerical expense for the settlement of 
these claims be paid out of tbe money herein appropriated; tind that none of 
said accounts which have been sold, transferred, or assigned by snld depositors, 
their heirs or legal representatives, shall be allowed or paid under the provi- 
sions of this act : Provided, That any money not called for within two years 
after the passage of this act shall be covered Into the Treasury of the United 
States. 

Sec. 2. That It shall be unlawful for any person to directly or Indirectly ac- 
cept or receive from any such depositor, or from any heir or legal representa- 
tive of any such depositor, or from any beneficiary of this act, any compensation 
for any service or supposed service rendered or claimed to be or to have been 
rendered In the collection or payment of snld deposit. Any person who shall 
violate this secllon shall he punished by a fine of double the amount so accepted 
or received and not more than (1.000 in addition thereto, or by Imprisonment of 
not more than one year, or botb. 

The work is on hand. There is a commissioner in the Treasury De- 
partment. The Comptroller of the Currency is the commissioner of 
the Freedman's Savings & Trust Co. They have pnid fi2 per cent and 
there is 38 per cent due. just $1,291,744.50. 

Mr. Chairman and gentlemen, you will please accept my thanks for 
the honor of being heard on this measure to pay the balance due the 
depositors in the Freedman's Savings & Trust Co. This measure has 
been recommended favorably by five of the Presidents of the United 
States. Mr. Cleveland, in his annual message to Congress December, 
1886, called the attention of Congress to the plain duty the Govern- 
ment owed the depositors in the Freedman's Savings & Trust Co. 
Mr. Taft renewed the recommendation of his predecessors in his 
annual message to Congress. We were honored to present this to the 
honored President, Mr. Wilson, on the 12th of March, 1013. He took 
it up immediately and we received an answer the same day. He re- 
ferred it to the Secretary of the Treasury, and on the 10th of April 
we received the President's views through the Secretary of the Treas- 
ury, in which he warned us against class legislation and suggested 
such amendments as would enable us to get it through this special 
session. Tt was a wonderful thing for a President to take such an 
interest in the humble citizens within eight days after he had taken 
charge of the Government as an Executive and so pressed in prepar- 
ing his message for Congress and with office seekers, to send up 
through the Secretary of the Treasury and pointing to the recom- 
mendation of his predecessors, which will enable us to get action in 
the extra session. I will repeat that four of his predecessors had rec- 
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ommended it, but (ill others waited until the regular session. I be- 
lieve the present Executive has read that book which teaches " To-day 
if ye hear my voice, harden not your hearts." He therefore sent us 
through his Secretary of the Treasury a letter, a part of which we 
wish to l>e included in this hearing, and also my letter to the Presi- 
dent. 

Now I will turn to the history of this subject. 

the fkeeoman's bureau and the freedman's bank, later the FREED- 
MAN'S SAVINGS * TRUST CO., AND THE BALANCE DUE THE DEPOSITORS 
IN THE FREEDMAN S SAVINGS A TRUST CO. 

The Freedman's Savings & Trust Co. was authorized by an act of 
Congress dated March 3, 1805. By this act of Congress the said bank 
was required to invest two-thirds of its capital in United States se- 
curities. Most of the branches of this bank were presided over by 
officers holding a commission and clothed in the uniform of the 
United States. 

This company failed in 1874. Congress created a commissioner to 
take charge of the affairs and to report annually to Congress. When 
this company failed it was liable in the sum of "$2,939,925.22 to 61,131 
depositors, a dividend aggregating 62 per cent having been paid, 
leaving 38 per cent due depositors, which is $1,291,744.50, still due. 
This measure was brought to the attention of the late President 
flrover Cleveland, and in his annual message to Congress, December, 
1886, he said : 

I desire to cull the attention of Congress to the plain duty which the Govern- 
ment owes the depositors In the Freedman's Savings & Trust Co. This company 
was chartered by the Congress for the benefit of the most humble of our people. 

This recommendation was honored by the Congress, and through 
the aid of the late Senator Vest, of Missouri, and Mr. Sherman, of 
Ohio, it passed the Senate unanimously. It was recommended favor- 
ably under the administration of the late President McKinley and 
also the ex-President, Mr. Roosevelt, and passed the Senate unani- 
mously in the Sixtieth Congress through the aid of the late Senator 
McLaurin, of Mississippi, and the Hon. Senator Flint, of California, 
and was unanimously reported in the House, but on account of the 
press of business it died on the calendar. 

It was called to the attention of the Hon, William H. Taft, Presi- 
dent, on April 8, 1909, and he referred it to the Department of 
Justice, and after a thorough examination of the whole subject the 
opinion of the Attorney General was that such a recommendation 
as made by Mr. Cleveland would be proper. 

The President in his annual message to Congress at the first regu- 
lar session of the Sixty-first Congress said: 

llcvoiiiiucmliitl'iiis liiivinn boon made by my predecessors Uint Congress appro- 
priate n mifflclpiit amount to pay the depositors In the Freedman's Savings & 
Trust Co.. I renew that recommendation. 

The committees of both branches of Congress honored his recom- 
mendation and it was on the calendar in both houses when Congress 
adjourned the 4th of March, 1911. 

There were 50 white men who were trustees of this Freedman's 
Trust Co., and the officers of the Government commissioned bv the 

r „ i. C~.oo.jli: 
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Secretary of War, through the directions of the President, were 
sent South to get the colored people to intrust their money to this 
corporation, and to assure them that the Government was responsible. 
The pass books issued to the depositors in the Freedman's Bank bore 
on its cover the likenesses of President Lincoln, Gen. Grant, also Gen. 
Howard and others whom the freedmen had learned to revere as the 
special benefactors of their race: the flag of the United States was 
draped as a shelter over the buildings and designed to assure them 
that the United States would protect their interest 

This measure has the indorsement of the National Baptist Con- 
vention, representing 2,600,000 communicants; the African Methodist 
Episcopal Church representing 800,000 communicants, and the African 
Methodist Episcopal Church, representing 600,000; also the National 
Negro Business League, representing the colored business men 
throughout the United States and numerous organizations and repre- 
sentative colored citizens. It also has the indorsement of the press 
of the country for its legislation. 

The beneficiaries of this measure are all poor people, and as some 
of them are greatly in need we hope to get your favorable recom- 
mendation and early consideration in Congress for these people, who 
tiave been waiting long and have been encouraged in every Congress 
by the favorable recommendations from the executive department and 
(he committees in Congress, when both political parties have all 
agreed that it is a just debt, and that it is only giving the people 
back their own money. It seems, therefore, that the relief sought 
should be granted. 

When the bank was changing to a trust company the money was 
used largely for the improvement of the Government's property in 
this city. It has been said that contractors would go to the bank 
and draw as much as $50,000 at a time to pay for the improvements 
which were going on in this city at that time. Contractors cutting 
down the west front of the Capitol, putting in air shafts and sewers, 
laying out streets in this city, paving Pennsylvania Avenue, were 
all largely paid for from the old Freedman's Savings & Trust Co. 

Senator Overman. How did the contractors get that monev out of 
the bank? 

Mr. White. I will answer you. After it was changed from a bank 
to a trust company it was loaned on different securities. It was 
first a trust and the money was not loaned out unless on two-thirds 
Government security. 

Senator Overman. The contractors borrowed money from the 
bank? 

Mr. White. The contractors borrowed money from the bank, and 
when the contractors failed and could not conclude the work the Gov- 
ernment took over the work and completed it. So the United States 
Government now is holding the securities against the District gov- 
ernment, and the main portion of that money belongs to the Freed- 
man's Bank that the contractors had borrowed — that the contractors 
had borrowed ; Shepherd had to go away, and they could not collect 
out of the Government. As I said, the main part largely of the 
debt was done by the Freedman's Bank, with. I will not say money 
of the colored people, because there were other people in it. The 
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Government did not have any money; it was the Freedman's Bank 
money. 

I have a petition here that I want to read : 

We, the undersigned, citizens of the United States, respectfully petition the 
Congress of the United States, and ask that the Senate and House of Represen- 
tatives include in the forthcoming deficiency bill the amount necessary to pay 
the balance due the depositors in the Freedman's Savings & Trust Co., namely, 
¥1,291,744.50. This measure has been favorably considered by previous Con. 
greases, and was reported favorably In the closing hours of the Sixty-second 
Congress, on the 2Sth of February last, and we pray that this measure may 
receive favorable consideration >it the hands of the Sixty-third Congress. 

This petition is signed by three or four hundred pastors and lay- 
men in different States of the Union. I have several other things 
here that I want to talk about. Mr. Chairmnn and gentlemen, I 
want to read the letter that I sent to the President, and then read a 
part of the letter of the Secretary of the Treasury. I do not think 
I ought to read the President's letter, but I will read the letter of 
the Secretary of the Treasury that he sent by direction of the Presi- 
dent. This letter that I wrote to the President contains what I 
would say to the committee: 

Washington, D. C, March 12, 191S. 
Mr. Pbesident: 

I call to pay ray res]>ecls to yon jiersonally, and as I have the honor to rep- 
resent an association known as the Home for Aged and Infirm Colored People, 
which object Is for the relief of the colored people, I have drafted an amend- 
ment to pay the balance due depositors in the Freedmen's Savings & Trust 
Co., which we want to go In the sundry civil appropriation bill. Four of your 
predecessors have recommended this legislation, and the committees in both 
branches of Congress have acted favorably on It. It passed the Senate unan- 
imously la the Sixtieth Congress and was reported favorably In the House. 

It was also reported favorably lu the Sixty-first Congress and reported favor- 
ably as an amendment to the general deficiency bill on the 28th of February 
last, but the bill passed before It was printed and returned. 

Mr. Cleveland called the attention of Congress to the plain duty that the 
Government owed the depositors in the Freedmen's Savings & Trust Co., and 
Mr. Taft renewed the recommendation of his predecessors. 

We feel assured that If you will honor us with your favorable recommenda- 
tion, as your predecessors have done, ihese poor people will soon get the relief 
they have waited so long for ami which has been and is acknowledged by all 
parties to be justly due them. 

Out plans are to ask the Hon. Senator Bank head, of Alabama, to present the 
amendment and the Hon. Mr. Tillman, of South Carolina, who understands the 
subject, as one of these banks was in South Carolina, to aid in getting It 
through the Senate. 

I will repeat in this couwetion that this measure has passed the Senate unan- 
imously twice before and there never has been a word against It In the com- 
mittee nor in the Senate. Therefore, we feel assured that with your favorable 
recommendation these people, who are so much in need, will be able to get 
the relief which they have so long desired. 

You will please accept my thanks In advance for your favorable recommen- 
dation. I have the honor to remain, 

Very truly, yours, Rev. James L. White. 

P. S.— These pipers, that is, the rei>«it and statement, contain two subjects, 
viz, the Freedmen's Savings & Trust Co. mid the Old Freedmen's Bureau. 

Hon. Woodbow Wilson, 

Prenlde.nl United Mate*. 

While llouxv. Wa*hi»Qt<m, IK C, 
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This letter I signed and sent to the President. The President took 
it up that day, and here is a part of the letter from the Secretary of 
the Treasury by direction of flic President: 

Treasury Dwawmemt, 

Office of the Srcbktaby, 
Washington, April 10, 1913. 
Rev. James L. White, 

253$t Fifteenth Street NW.. Washington, D. V. 
Sib: Your letter of March 12, addressed to the President, with inclosnre, In 
reference to the proposed amendment to the sundry civil appropriation bill pro- 
viding for the payment of a balance due depositors In the Freed man's Savings 
& Trust Co. has been referred to this department. 

The amendment submitted proposes to appropriate a sum sufficient to pay the 
balance due to depositors in the Freedman's Savings & Trust Co., but limits 
such payments to those " heretofore held In slavery in the United States or who 
were descendants of such persons." 

That was the point, to guard against what would be class legisla- 
tion. This letter says it had passed the Senate. It was passed in the 
House and because it restricted the payment only to former slaves 
and their heirs that was class legislation. So in this measure we 
changed that and make it agree with this recommendation. The 
Secretary of the Treasury proceeds : 

Some time between 1888 and 1889, during Comptroller Trenholm's ndmlnistra- 
tlon. a bill passed the House of Representatives making iin appropriation to par 
the balance due all the depositors In this country. This bill was amended in 
the Senate to restrict such payments to former slaves or their descendants and 
failed to become a law because of the fact that It was regarded ns class legis- 
lation, and that the appropriation should cover all or none. 

In a message to Congress a year or two ago the President favored an appro- 
priation to pay the balance due depositors of tills company, and the Comptroller 
of the Currency made a like recommendation In his annual report for December, 
J908. 

Respectfully. W. 

Srcrit 

Mr. Chairman and gentlemen. I want to say a word or two in 
reference to this subject. I want to shv it because I know it. There 
has never been in the 38 Tears that this measure has been in hand 
a time when this subject bus come liefore the majority Members of 
the Senate but that they have favored it. Any measure that passed 
the Senate unanimously in the morning hour when the Senate is 
full carrying a million and a quarter dollars without any Senator 
paying a word against it is evidence that everybody knows it is a 
just measure and it is only giving the people back their own money. 

Senator Overman. How many of the depositors are living? 

Mr. White. There were 61,131. I made that calculation. The 
House committee gave me a hearing. I think there are about 40,000. 
Of the 61,131 in some cases there are two or three heirs to the parties 
who lost the money, so that while the number of the original de- 
positors has been reduced bv death, it has increased the number 
where a man had a book and had two or three children. 

Senator Overman. Where are all the pass books? 

Mr. White. I mean to sny this provides that if any have been 
sold or transferred they must be returned. When anybody bought a 
book it was on the recommendation of President Tuft that the as- 
signment claims should be barrel So the amendment bnrs all claims 
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assigned or sold or transferred. They have to carry them back to 
die original owners or to their heirs before they can be paid. 

Senator Overman. They were not all assigned 'i 

Mr. White. No; I think not. Hundreds we could find here, but 
this provision will make those who bought the books return them. 
because they can not get anything for them. 

Then another thing, gentlemen, you will not be required to employ 
an officer, because Congress, in 1874, made the Comptroller of the 
Currency the commissioner of the Freedman's Savings & Trust Co., 
and ail that Congress need do is to pass the act. He can pay it be- 
cause tlie office and machinery are already running to pay the bal- 
ance due. Let me read from a letter I addressed to Senator Martin, 
the chairman of this committee, a few days ago: 

This Is the same measure that passed Congress unanimously in the Sixtieth 
Congress and was unanimously rejKirtwl In the House. I was honored by the 
chairman of the committee on the 28tli of February last to poll the committee, 
and it was reported favorably to go In (he deficiency bill, but It was too late. 
I was honored by the chairman, Mr. Fitzgerald. Committee on Appropriations 
in having a hearing. lie and Mr. Sisson and Mr. Johnson of South Carolina, with 
a majority of the members of the subcommittee, which can be neen by referring 
to the bearings on the deficiency bill on tbe 18th of July last year, and I think 
on the 208th page, find they all agreed that the people ought to have their 
money. 

There were 34 branches, and 31 of them were in tbe South mid the others in 
Baltimore, Philadelphia, and New York, so that It can be seen that the measure 
Is for the colored people nearly of the South. 

Then, of course, every man who has studied it has agreed that it is 
a deficiency. It is to pay a balance. 

Senator Overman. Were you one of the depositors? 

Mr. White. No, sir. 

Senator Overman. Have you any pass books? 

Mr. White. No, sir; I never had one in my hands. I have seen 
them. 

This has been passed upon and recommended by five of the Presi- 
dents of the United States after it was investigated, and this Senate 
has reported it unanimously at four different times, and lias passed 
it twice without a dissenting vote. 

I want to speak briefly with reference to the report submitted by 
Senator Borah in the Sixty-first Congress, second session, Here is 
the report that the Senate Committee on Education and Labor made 
on this subject 

Senator Overman. We have that report before us. 

Mr. White. Then there is no need of my going over that. There 
are one or two items in the House report that are not in the Senate 
report This is just to give the people back the money. It is just 
simply to give the people back the balance of the money. You paid 
62 per cent, and it is to pay the other 38 per cent. I tried to get it 
on the omnibus bill, but I could not do it. 

Senator Overman. Why did not Congress, when it gave 62 per cent, 
give it all ? 

Mr, White. They recommended to make up the deficiency. It is a 
deficiency in the amount. The Comptroller of the Currency, who is 
the commissioner, is waiting for this action. The comptroller has 
been paid 37 years as commissioner of the Freedman's Savings & 
Trust Co., when if he could have paid the money the office could 



204 UBGENT DEFICIENCY APPROPRIATION BILL. 

have been abolished and the income from the Second National Bank, 
where the stock is invested, could have been diverted to dome other 
use if the Government had paid the people all their money. 

There is not a man in the Senate who is in the least shadow of 
blame about the people not having their money. It is nobody's fault 
but ourselves. There is not enough in it to employ a lawyer to 
present it. The only thing that ever caused the people not to have 
their money is because it has not been brought properly before the 
Senate in a way that they could act upon it. I feel assured from 
what I have said and what has been said by high authority and what 
the Senate knows that this matter will receive favorable consideration 
at your hands. I want to refer in this connection to a statement made 
in the House report and which is not in the Senate report. It gives 
the amount. It states that during the 10 years of the existence of 
this bank there was $57,000,000 went through it. That covered the 
period from 1865 until 1874, when the trust company failed. 

This House report also states that this payment has been recom- 
mended by five of the Comptrollers of the Currency. All the Presi- 
dents of the United States have recommended this legislation favor- 
ably from Mr. Cleveland down to Mr. Wilson. Mr. Wilson has 
recommended it through his Secretary of the Treasury, to whom he 
referred it. 

I think I ought to say another word for Mr. Wilson. Mr. Wilson 
did wonderfully, that in eight days after he had assumed office with 
all his work he should give this matter his personal attention and 
present it to the Secretary of the Treasury, and have the Secretary 
send us his letter so that we could get it in the appropriation bill. 

Mr. Chairman and gentlemen, there is one of the depositors here 
He is a man who I feel has lost his property. He is now working 
hard as a shoemaker. He has to rent rooms. He has lost his money. 
He is here and I should like you just to hear a word from him. Let 
him state it in his own way. 

Senator Overman. Very well, we will hear him. 

Mr. White. Mr. Beale, will you say just a word here? 

STATEMENT OF J0HK H. BEALE. 

Senator Overman. Have you one of those pass books? 

Mr. Beale. Yes, sir. I did not bring it, but I could bring it some 
other time and show it to you. 

Senator Overman. You were one of the original depositors ? 

Mr. Beale. Yes, sir. 

Senator Overman. How much did you have deposited? 

Mr. Beale. I did not have so much. I had not paid so much. 

Senator Overman. How much? 

Mr. Beale. I suppose not more than about $25. I drew $5 I think, 
and they paid five dividends. 

Senator Overman. They owe you about $5? 

Mr. Beale. No; they owe me about $18 now, sir. I think the book 
will show. 

Senator Bryan. They owe you not over $8 or $10 if you were paid 
62 per cent. 
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Mr. Beale. The book will show. I think we ought to have what 
belongs to us anyhow, sir. The money belongs to us and I should 
like to have what is coming to me, little or much. 

Senator Overman. Is there anything more you want to say 
about it? 

Mr. Beale. No, sir. 

Senator Bryan. Who was the president of the bank you deposited 
your money in ? 

Mr. Beale. A man by the name of Stickney. 

Senator Bryan. Was it here in Washington? 

Mr. Beale. Yes, sir. 

Senator Bryan. Was he an Army officer? 

Mr. Beale. I do not know whether he was or not. 

Senator Bryan. Did he wear a uniform? 

Mr. Beale. I do not know, sir, whether he did or not, but he was 
the president. 

Senator Bryan. Did you not see him when you deposited your 
money? Did vou never see him? 

Mr. Beale. No ; I used to see the cashier ; but I have seen him since, 
and he told me that he was the president. 

Senator Bryan. Did he tell you that you deposited your money 
with the Government or with the bank ? 

Mr. Beale. It was understood it was the Government; that the 
Government was responsible for it. 

Senator Bryan. Why did you select that as the bank in which to 
put your money ? 

Mr. Beale. I selected it because I supposed hundreds of people had 
selected it, and I thought it was all right, and thev said it was. The 
National Government was behind it, and that is the reason I put my 
money in there, sir. 

Senator Bryan. You thought your money would be safer there 
than in any other bank? 

Mr. Beale. Yes, sir. 

FURTHER STATEMENT OF REV. JAMES L. WHITE. 

Senator Perkins. I think, Dr. White, when we passed the bill 
through the Senate before it was the purpose also to have the claims 
of colored soldiers adjusted. 

Mr. White. There were two subjects. One was the freedman's 
bureau and the other was the freedman's bank. There were two 
commissions. There was a commissioner of the freedman's bank 
and there was a commissioner of the freedman's bureau. March 3, 
1867, the freedman's bureau was discontinued. There is $330,000 
due the heirs of deceased colored soldiers of the Civil War. The 
bill that you got through for us once was to use the money found 
due deceased colored soldiers. That amendment is pending here 
somewhere now. It was to appropriate $200,000 of the amount 
found due deceased colored soldiers. 

Senator Perkins. That is a different proposition altogether. 

Mr. White. It is a different proposition altogether. There are 
two bureaus. I can explain it. 

Senator Bryan. We understand it. 
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Mr. White. Now, Mr. Chairman and gentlemen, here is a resolu- 
tion passed by a convention representing a great portion of the col- 
ored people of the South: 

Washington, D. C, September 5. 1913. 

Be it remitted. That we. the officer* and members of the Ixrtt Carey Baptist 
foreign mission convention, in the seventeenth nnnunl session assembled, do 
hereby heartily indorse the effort of the Itev. James 1- White awl others asao- 
clated with him to have Included In the present deficiency bill the necessary 
amount to pnv the balance due the debitors In the Freedmau's Savings ft 
Trust Co.. nanielv, $1,291,744.50, due to the 61.131 depositors of said institu- 
tion; be it 

Resolved secondly. That a committee consisting of Iters. J. Milton Waldron, 
E. E. Kicks, and J. Harvey Randolph be appointed by this convention to pre- 
sent copies of these resolutions to Senator Thomas S. Martin, chairman of 
the Senate Committee on Appropriations, and to urge him to Include la the 
present deficiency hill the sum of $1 .291,744.50. with which to pay the remainder 
due to the 61.131 depositors of the EYeedman's Savings & Trust Co., and that 
said committee he also Instructed to present an amendment to the present 
deficiency hill and urge its Incorporation therein and insist upon its passage; 
be It 

Resolved finally. That « copy of these resolutions be spread upon the minutes 
of our convention and a copy be sent to the press for publication. 

Done by order of the Lott Carey Baptist Foreign Mission Convention, at Wash- 
ington, D. C. September 5, 1913. 

C. W. Brown, President. 
A. W. Pecnes, Secretary. 

Rev. Dr. Waldron is here, and I would like to have you give him a 
few minutes. 

Senator Oykkman. Can he add anything to what you have said* 

Mr. White. I think he will present something new. 

Senator Overman. Very well; we will hear him. 

STATEMENT OF REV. J. HILTON WALDRON. 

Senator Brian. What is your profession? 

Mr. Walokon. I am a minister of the gospel, pastor of the Shiloh 
Baptist Church in this city. I was formerly in Florida. Senator 
Bryan knows me. Do you want to ask me a question, Senator? 

Senator Bryan. I see in the report here it is stated that the officers 
of these banks were in many instances officers of the Government — 
that they were military officers. Of course, you do not know anything 
about what was done; you were not old enough then; but have you 
inquired among the depositors, or those who do know, so as to be able 
to state whether the banks were, as a rule, presided over bv Army 
officers as presidents, and whether they had the flag over the building 
so as to cause the depositors to believe that they were depositing their 
money with the Government? 

Mr. Waujrox. Senator, I have given the matter some considera- 
tion in Florida as well as here and in other places, and almost in- 
variably the statement was made that they thought they were deposit- 
ing it with the United States Government. 

Senator Bryan. That is the point I wanted to bring out. 

Mr. Waldron. They believed that they were depositing their 
money with the United States Government, and that arose from th* 
fact that these Army officers were encouraging them to save. Of 
course, they would not have time to take off their uniforms. What- 
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ever they did do they simply did as a matter of encouragement to 
these people. 

Senator Bryan. That is not the statement in the report here, and 
that is the reason why I asked you the question. 

Mr. Waldron. They were men with the uniform of the Army on. 

Senator Bryan. John Jay Knox, commissioner of the Freedmen's 
Savings & Trust Co., in his annual report of December 14, 1881, 
makes this statement : 

The Government has assumed n qua*! mural responsibility to the beneficiaries 
of this trust In tbe first place by the Incorporation of tbe company without 
proper safeguards, and consequently by [>eruilttlng It* own agents — the officers 
of the late Bureau of Refugees, Freedroeu. and Abandoned Lands — to act as 
the agents of tbe company, thus leading the inexperienced and Ignorant freed- 
inen to regard It in the light of a Government Institution and as such to commit 
their earnings to its keeping. 

Mr. Walbron. That is true, so far as I know. 

Senator Bryan. I wanted to know if you had found that to he true 
in your experience with people who would know? 

Mr. Waldron. Almost invariably they thought they were deposit- 
ing not only through the agents but with the Government, that Uncle 
Sam, as they called him, was responsible for their money, and that he 
was receiving it. I do not think in all my years in connection with 
the matter I nave found half a dozen people who knew differently. 

Senator Overman. 1)o you know how many depositors there are 
now living? 

Mr. Waldron. I do not know. 

Senator Bryan. How many pass books are out? 

Mr. Waldron. I do not know. I think most of them are out. 
Some have l>een assigned of course. 

Senator Overman. In fact most of them have been assigned? 

Mr. Waldron. I do not think they have, because I do not think 
I hey regarded it as of sufficient value to give anything for them. 

Senator Overman. Have not pass books been assigned to people in 
Washington who expect to get this money? 

Mr. Waldron. I have never heard of it. 

Senator Bryan. Take Jacksonville, for instance. Was there not a 
hank there presided over by Mr. Greeley that just bought up all the 
pass books they could get, and for practically nothing? 

Mr. Waldron. I remember, Senator, that there was an effort made, 
but from the pulpits in Jacksonville, and indeed, all through Florida 
we advised the people not to dispose of them. 

Senator Bryan. There was a bniik there called the Dime Savings 
Bank. 

Mr. Waldron. I remember the bank. 

Senator Bryan. Did not that bank make an effort to get in all the 
claims? 

Mr. Waldron. They made the effort, but I do not think they were 
very successful. 

Senator Bryan. It was my impression that they were successful, 
and I thought you would know. 

Mr. Waldron. We made a special effort to keep them from doing it. 

Senator Bryan. When did you go down there? 
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Mr. Waidhon. The Dime Savings Bank failed before the fire. 

Senator Bryan. Long before. 

Mr. Waidkon. I was there fifteen and a half years. I was there 
when they were making the effort to buy the books. 

Senator Bbtan. What year did you go there? 

Mr. Waldron. If my memory serves me, it was early in the nineties. 

Senator Bryan. That was too late. 

Mr. Wau>ron. I know I preached repeatedly concerning the 
matter. 

Senator Bryan. It may be that it was in existence in the early 
nineties. 

Mr. Waijjron. It failed the year I went there. 

I simply want to add that Mr. White has been engaged in this 
work to try to get this appropriation for, now, 20 years, and, as he 
says, there is no fund. The people who have the pass books do Dot 
feel that there is enough in it to employ a lawyer, and it has really 
been a work of charity with him. He has kept at the work and is 
more thoroughly acquainted with it than anyone else. 

I want to say further that I look upon it as a very urgent thing, 
because the people to whom the money is due are almost all of them 
very poor, and many of them are in need. Then the Government has, 
in one way and another, paid 62 per cent, and they have allowed these 
depositors to wait all these years — nearly 48 years— for the remainder, 
and it would seem when they have waited so long they ought to be 
paid. 

Then I look upon it, just as the report did, that the honor of the 
Government is at stake. I think that the honor of the Government 
is certainly worth the million and odd-hundred thousand dollars 
required to pay it. 

Then it will go into the hands of people who will need to spend it 
for subsistence, and it will go into the hands of people who are 
mostly in the South, because most poor people live in the South and 
these branch banks were established in the South. I do not know 
that there was a single one established anywhere outside of the 
South except in the District of Columbia. 

Mr. White. There were three outside. 

Mr. Waldbon. There were three outside of the South. Those 
things, it seem* to me, would show that it was urgent and ought to 
go in this bill. 

The last thing I want to say is that unless the matter is attended 
to very soon it will go by default, and these people, who need the 
money* who ought to have it, will never get it. We will never be 
able to get money enough to employ a lawyer to attend to it. Our 
churches have repeatedly helped Rev. Mr. White when he would 
preach for them. Large numbers of delegations have gone to vari- 
ous places, and the expenses have been very high, more than we 
ought to be called upon to bear. 

For those reasons I hope that it may please you. gentlemen, to in- 
corporate the amendment in the urgent deficiency bill and let these 
people have their money and let the honor of the Government be 
sustained. 

I want to thank you. 
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ADDITIONAL STATEMENT OF BEV. JAMES L. WHITE. 

Mr. White. Just one word, Mr. Chairman. I was in North Caro- 
lina until 1884, during the period of the Freedman's Bank, and in the 
bank the officers who got this money most of them had straps on; 
they were soldiers, United States officers. I know that personally. 

Senator Perkins. Did you not have a letter or a statement from 
Gen. Howard on the subject? 

Mr. White. I did have it, but lost it. 

In 1863 Freedman's bureaus were established in all States where 
there was slavery in 1860. These bureaus acted as agents for the 
ex-slaves, and settled accounts between the ex-slaves and their former 
masters, and also acted as agents for the Freedman's Bank. When 
the Freedman's bureaus were discontinued in 1867, Gen. Howard was 
made commissioner of the Freedman's Bureau, and the funds held 
by the bureau were turned over to him and were afterwards repaid 
into the Treasury. The bank was changed to a trust company in 
March, 1865, but before that it was a bank. 

It was a good purpose because the people did not know how to 
save their money. The report shows that officers of the Army, sol- 
diers, were commissioned by the Secretary of War through the direc- 
tion of the President to get "the colored people's money and teach them 
how to save. The Government officers acted as the agents for the 
Freedman's Savings & Trust Co. The report shows that. 

Senator Overman. We will take up the matter and consider it 

Mr. White. I thank you, gentlemen, very much. Have you a copy 
of the House hearings on this subject? 

Senator Overman. Yes; we have it. 

(Thereupon, at 12 o'clock and 40 minutes p. m., the hearings were 
closed.) 
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Washington, D. C., September 12, 1913. 
Hon. T. S. Martin, 

Chairman Appropriations Committee, 

United States Senate, Washington, D. C. 
Dear Me. Martin: Referring to the urgent deficiency bill con- 
taining a provision for the abolition of the Commerce Court, I have 
to request that the shippers whom I have the honor to represent be 
heard in respect thereto. I am compelled to leave to-day for Gal- 
veston to try some cases; and should it be necessary to conclude the 
hearings before my return {about Oct. 1), I trust you will arrange to 
have incorporatecf in the hearings my remarks in respect to H. R. 
26680, January 6, 1913, appearing at" pages 14-18 and 59-64 of the 
printed hearings before the subcommittee of the Committee on 
Appropriations of the Senate. For convenience I am inclosing copy 
of the nearing. 

If the committee shall accede to my request to be heard, may I 
ask that you advise me as early as possible the date fixed ? 
Yours, veiy truly, 

John B. Daish. 

(The matter referred to, in hearings before the subcommittee of 
the Committee on Appropriations January 6, 1913, is as follows:) 

STATEMENT OF JOHN B. DAISH, ESQ. 

Mr. Daish. My office is in the Hibbs Building, in the city of Wash- 
ington. While the exact question before this committee at this 
moment is whether or not the Commerce Court shall be continued as 
a part of our judicial machinery, and incidentally to that, whether 
or not there shall be an appropriation for the maintenance of the court, 
I think it is of advantage that the committee should be informed 
concerning the various phases of this court. 

I direct the attention of the committee first to the fact that every 
argument and every consideration that moved the appropriate com- 
mittees in 1910 and prior thereto, and which crystallized in 1910 in 
the establishment of a special transportation court, are, or at least 
ought to be, as cogent now as they were at that time. 

Without going into those various arguments which were then 
advanced, we should yet remember that they are still in force and 
effect, and we must speak frankly and plainly here. We all must 
admit that the court has been the subject of some criticism, both for 
its official acts referred to a few moments ago and for some unofficial 
acts. We must all take notice of those unofficial acts, because that 
subject is now before the Senate. As to the official acts of the court, 
the question comes solely to one of jurisdiction. 

Anyone who is unfamiliar with the act of June 18, 1910, creating 

the Commerce Court, would naturally think that where the jurisdic- 
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tion of the court was put down, as it is, under four different headings, 
it would be clear enough. Such, however, is not the case- It has 
taken several cases in the Supreme Court to mark the limitations of 
the jurisdiction of the Commerce Court. That is -invariably so with 
a now court, cither because the judges shrink or the court as a whole 
shrinks from going the limits to which it thinks it ought to go, or else 
because it goes beyond the limit, reading into the statute something 
which is not particularly there. That is the case with the Commerce 
Court. 

The Chairman. You think the latter of your propositions applies 
to this case? 

Mr. Daish. Yes. If you take the several cases, you will find that 
the Commerce Court first attempted to take jurisdiction of a so-called 
negative order: second, it attempted in a minor way — or perhaps in 
a major way — to go a little too far with and tore to pieces a little too 
much an order and opinion of the commission. 

The Supreme Court of the United States has been in existence 
many, many years, and yet the jurisdiction of that court itself is not 
to-day fixed and determined. Within three weeks I have argued a. 
case in the Supreme Court of the United States involving the juris- 
diction of that court, my adversary thinking the court had jurisdic- 
tion, and I thinking it had not. The court has not decided it yet. I 
simply cite that to show that the question of the power of a court is 
never ultimately determined. 

Now wo come for a moment to tho error of trying to take jurisdic- 
tion over so-called negative orders. We are all familiar with the 
Procter & Gamble case and with the decision of that case by the 
Supreme Court. 1 think I am correct in saying that with the decision 
of that case by the Supreme Court some 8 or 10 cases fell. I know I 
had 3 myself. 

The third proposition is whether or not this committee should 
recommend to the Senate, and the Senate and House should provide 
tho necessary appropriation. 

The Chairman. May I interrupt you here? 

Mr. Daish. Certainly. 

The Chairman. I think you had better proceed, bearing in mind 
the fact that at the last session this subcommittee recommended 
favorably to tho full committee the continuance of this court, and the 
full committee recommended to the Senate that the Senate cut it 
out. Finally, at the end of the conference, they provided for the 
judges themselves, who were cut out on the Senate side, and then, 
as you will notice, in the conference the expenses of the court were 
provided for only until the 4th of March. 

Mr. Daish. Yes. 

The Chairman. Now, if this bill should contain the appropriations 
for the court, it would naturally take them from the 1st of next July 
until July 1, 1914. There would still then have to be another appro- 
priation, in n deficiency bill or somewhere, to provide for the time 
intervening between March 4 and July 1, 1913. I make this state- 
ment so that you may have in mind the difficulties of securing legis- 
lation. 

Mr. Daish. Yes, I was coming directly to that point, after stating 
that in my humblo judgment the court is justified, and the appro- 
priation for it is justified on three grounds: First, uniformity of 
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decisions; second, quickness of decisions: and third, tlio saving in 
expense, and that third point is the one to which tho Senator has 
directed my attention. 

Without having accurate figures before me I assume that we must 
pay the judges. They are judges for life, and they must bo paid. 
The question then remains of rent, clerk hire, and the pay of marshals, 
bailiffs, etc. I think that amount is in the neighborhood of $20,000. 

The Chairman. The estimate of the department, including the 
expense allowance for judges at the rate of $1,500 per annum each, 
is $54,500, of which $35,000 is for rent, pay of bailiffs, etc. 

Mr. Daish. I have been told that they turned back from the 
previous appropriation a considerable amount of money, and that 
the net amount is in the neighborhood of $20,000. 

The Chairman. Suppose I give you these items, so that you may 
have them in mind as you go along. They have estimated Here: 

made for the Commerce Court for 1913 and is omitted 



Commerce Court: For the following until and including March fourth, n . 

hundred and thirteen, namely: Clerk, at the rate of $4,000 per annum; deputy clerk, 
at the rate of $2,500 per annum; marshal, at the rate of $3,000 per annum; deputy mar- 
shal, at the rote of $2,600 per annum; for rent of necessary quarters in Washington, 
District of Columbia, and elsewhere, and furnishing same for the Commerce Court: 
for books, periodicals, stationery, printing and binding; for pay of bailiffs and all 
other necessary employees at the seat of government and elsewhere, not otherwise 
specifically provided for. and for such other miscellaneous expenses as may be 
approved by the presiding judge. $33,888 89: in all, $42,022.22. 

The following is estimated for 1914 for the Commerce Court and omitted from House 
bill: 

Expense allowance forjudges, at rate of $1,500 per annum each $7, 500 

Clerk 4,000 

Deputy clerk 2. 500 

Marshal 3,000 

Deputy marshal 2. 500 

For rent of necessary quarters in Washington, D, ('.. and elsewhere, and fur- 
nishing same for tne United States Commerce Court; for books, periodicals, 
stationery, printing, and binding; for pay of bailiffs and all other ncccssnry 
employees at the seat of government and elsewhere, not elsewhere specifi- 
cally provided for, and for such other miscellaneous expenses as may be 
approved by the presiding judge 35,000 

Total 54, 500 

That, of course, is outside of the pay of the judges. 

Mr. Daish. Yes. Let us assume that it is $54,500, and that nemo. 
of it is turned back. I may have received erroneous information in 
regard to that. Since we are on the question whether or not 
money wilt be saved, what must be done in case the court is not 
continued and this litigation is sent back to the district courts i 

The Chairman. I should like to have you elaborate that. 

Mr. Daish. You must remember that I am not in the Government 
service and am simply an attorney practicing occasionally, as 
often as I have the honor to represent clients before the commission 
and elsewhere. Therefore I can not speak by the card; but under 
the existing law wherever and whenever a case is filed against an 
order of the Interstate Commerce Commission there are two sets of 
lawyers in addition to those for the complainant, namely, those 
representing the United States, coming out of the office of the Attorney 
General, and second, those from the Interstate Commerce Commission. 



OO 



gle 



214 URGENT DEFICIENCY APPROPRIATION BILL. 

The Attorney General has, I think, three, certainly two, whose exact 
titles I can not name at the moment. 

The Interstate Commerce Commission has a solicitor and a deputy 
solicitor. If the amount of litigation in the future should anywhere 
nearly equal its volume in the past, those four attorneys could not 
possibly attend to the business if it was taken, as it would be, to the 
various district courts all over the United States. It would necessi- 
tate, I fancy, at least one additional representative of the Interstate 
Commerce Commission and another representative of the Depart- 
ment of Justice. Bach of these would require a stenographer prob- 
ably and perhaps a law clerk. Then those six attorneys must of 
necessity go to various parts of the United States for the purpose of 
trying cases. This additional expense will, I think, very closely 
approximate, even if it does not exceed, any amount that has been 
required in the past for rent of the quarters of the Commerce Court 
and for the clerks and marshals. Perhaps there would be required 
additional clerks and marshals in the various districts. 

The question then comes whether Congress shall appropriate for 
these employees of the Commerce Court on the one hand or appro- 
priate for additional solicitors, law clerks, and traveling expenses, 
including the traveling expenses of those already employed, to go to 
the various districts to defend these various cases. 

The Chairman. Do you maintain, then, that as a matter of 
economy, so far as expense alone is concerned, it is not desirable to 
cut this out '( 

Mr. Daish. It is by no means a matter of economy to cut out the 
court. 

The Chairman. Of course you will observe that appropriations 
already made for the representatives of the Department of Justice 
and of the Commerce Court will not be increased, but you think that 
eventually those appropriations would have to be increased ? 

Mr. Daish. Eventually they certainly would require it. The pres- 
ent number of cases in the Commerce Court is in the seventies. Let 
us say there arc 35 cases a year. . Now, spread those over the various 
districts of the United States, as they well might be, and with good 
grace, too. They must be properly defended. I have seen these 
cases defended by the district attorney's office. It might come about 
that the district attorney at Chicago, Mr. Wilkinson, might need 
another man. It might not be a man directly in the office of the 
Attorney General; but the Department of Justice now has those two 
men, and I am reasonably confident that those two could not do the 
business and go from district to district as occasion would require. 
As a matter of economy, I think, not attempting, as I say, to speak 
by the card, because I do not know the exact figures, the Commerce 
Court would be the cheaper of the two propositions. 

The Chairman. If you care to answer the question, do you think 
the Commerce Court is more or less competent as a court to consider 
those questions than the various district courts ? 

Mr. Daisii. I should like to answer that by an illustration. 

The Chairman. That is a matter that is constantly at issue in de- 
bating this question. 

Mr. Daish. In this transportation practice we meet these situations. 
I have had occasion to be before district judges, and I have had occa- 
sion to be before new State railroad commissions. I have also had 
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occasion to be before the Commerce Court, and also before the Inter- 
state Commerce Commission. I speak, of course, with no disrespect 
when I say it is a question of the education of the judge. 

The Chairman. We want the cold facts. 

Mr. Daish. I recently argued a case before a new State railroad 
commission. The cold facts are these: I was told by one of the com- 
missioners and also by the general counsel of the commission that I 
must commence at the bottom. Although it was apparently a simple 
case 1 had to commence at the bottom. It would have been a simple 
case to anyone at all versed in transportation facts or transportation 
law. We have in our practice what is called the "lingo of the yard." 
We use those words which a railroad man uses ; and when you go be- 
fore one who does not understand the technical meaning of those 
terms it is necessary to define and explain them aa you go along. 

I happen to think of one expression, "proportional rate." If one 
has not had some experience in railroad transportation or does not 
know something about rates, or if he has his mind befogged with pat- 
ents or admiralty or law or equity, he does not know what you mean. 

The Chaibman. He does not know what "differential" means* 

Mr. Daish. No; and there are lots of them who do not know what 
that word means. These terms constantly come up. Their meaning 
is accurately understood by a man who is well versed. The district 
judges and the former circuit judges, as we all know, had all sorts of 
things coming before them. The net result is that when you bring 
before one of these judges some technical matter he has to spend a 
long time and take lots of advice and lots of judicial notice to under- 
stand what you are talking about. You require more time to make 
the explanation. 

On the other hand, the minute one starts before the Interstate 
Commerce Commission and says "this is a proportional rate," no 
explanation is required. They know just what you mean. So it 
is at the present tune with the Commerce Court, and will necessarily 
be so to a greater degree as time goes on, because they familiarize 
themselves with these different terms and understand what is meant 
by them. Those, in my judgment, are the cold facts and the results of 
my experience. In the particular case to which I just referred, it 
was necessary to take an hour and a half in order to convey to the 
understanding of that particular commission what we were talking 
about. 

The Chairman. You had to go over all the elementary work ? 

Mr. Daish. We had to commence at the bottom and then come up. 

Senator Wetmobe. That being a new commission, you had to in- 
terpret the teims I 

Mr. Daish. Being a new commission, the order in that case was 
the first order they had ever issued, although it was not the first case 
they had heard. 

To illustrate still further: I was called upon to do something in 
that case that I was never called upon to do before in a transporta- 
tion case, namely, to write the order in the case. The Interstate 
Commerce Commission prepares its own orders. The lawyers do 
not write them. 

The Chairman. You are not prepared to condemn that* 

Mr. Daish. Yes; I am prepared to condemn it for this reason, if 
you care to hear it, that I drafted the order and presented it to another 
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gentleman and he did not like it and he managed to change it, and 
the commission signed it in its changed form and we may have some 
trouble about its phraseology. 

The Chairman. It left out the joker, did it? 

Mr. Daish. I think it put a joker in, Senator. Let me say this, 
that I find by reading this morning's copy of the New York Journal 
of Commerce that that paper has taken a poll of the Federal judges 
to see whether or not they want this jurisdiction returned to the Fed- 
eral courts; that is, to see whether they want this interstate-commerce 
litigation. 

The Chairman. Are you prepared to say whether that poll was 
taken by some one acquainted with the circumstances, or by some 
reporter who just snatched it off the elevator or somewhere? 

Mr. Daish. No; this is in response to letters from judges all over 
the country. 

The Chairman. Is it carefully taken ) 

Mr. Daish. Is carefully taken. 

The Chairman. I wanted to know about that, because the value of 
it would depend upon the care with which it was taken. 

Senator Wetmore. Do they quote the judges? 

Mr. Daish. They do. 

Senator Wbtmore. Is the language of the judges quoted? 

Mr. Daish. They quote the language of the judges, or a number of 
them. I ask your particular attention to this. 

The Chairman. Is it brief enough to be included in the record ? 

Mr. Daish. Yes. 

The Chairman. Please include it. 

Mr. Daish. You will notice that the opinions of some of these 
judges are quoted in full. 

Senator Wetmore. Have you read their opinions as expressed in 
this article ? 

Mr. Daish. Yes. 

Senator Wetmore. What is the subject of them, pro and con? 

Mr. Daish. There is only one man against it, and he does not want 
his name used. They all say substantially that their dockets are full. 

Senator Wetmore. Do you know who the man is who does not 
want his name used ? 

Mr. Daish. No; I do not. 

Senator Wetmore. He ought to be "fired out of the brush." 

Mr. Daish. I fancy his name could be obtained confidentially. I 
do not know. They sav fust "my docket is full"; second, "I have 
everything on earth before me. I do not know anything about the 
matter. You had better have these men who understand the 'lingo 
of the yard' take care of these matters and not throw them down on 
us, because we have plenty of other things to attend to." Of course 
I am using my own language in giving this resume 1 . 
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(The article is as follows:) 

FSDBRAL J IT) 



[From oar ova gpectol ran respondent.] 

Washington, January 5. 

Federal judges are very widely of the opinion that President Taft was correct in 
creating the Commerce Court and that Congress is unwise in attempting to abolish 
that bench. Your correspondent addressed Tetters to all the members of the Federal 
courts, soliciting their opinions on the Commerce Court, and only one reply was 
directly unfavorable to that body. 

Judge Jacob Triever, of Little Rock, district judge of the eatsem district of Arkansas, 

"The condition of my docket is such that the court can not give the proper attention 
to cases arising out of the rulings of the Interstate Commerce Commission without 
detriment to speedy decisions in matters now properly belonging to it. 

'" I am of the opinion that the jurisdiction now vested in the Commerce Court should 
not be returned to the district courts. Not only does the crowded condition of the 
dockets of the district courts prevent that careful consideration of the cases arising by 
reason of the rulings of the Interstate Commerce Commission, but frequently the 
questions of law involved in these cases are so complicated that a judge who is com- 
pelled to determine the many principles of law arising in other cases pending in his 
court — criminal, common law, equity, bankruptcy, admiralty, patent, and copyright 
cases, and violations of the many acts lately enacted by Congress relating to the safety 
appliances of railroads, limitation of hours, quarantine of cattle, and others-— is unable 
to devote as much time to the consideration of these questions as their importance 
demands, while, on the other hand, a special tribunal charged with the determination 
of such cases only can give them more careful consideration and in a short time will 
acquire much greater knowledge of that branch of the law than judges of a court who 
are only occasionally called upon to decide such cases. 

''This statement is based upon experience, having had a number of caces involving 
the railroad rates of this State and. before the Court of Commerce was established, 
cases to review orders of the Interstate Commerce Commission. 

" In my opinion it would be advisable to extend the jurisdiction of the Commerce 
Court so that it could review questions of law involved in negative orders of the 
Interstate Commerce Commission, but findings of facts made on conflicting testimony 
should not be subject to such review." 

District Judge John E. McCall, of Memphis, Tenn., holds practically the same 
opinion. He said : 

"My docket is in such a condition that J could not give proper attention to cases 
arising out of the rulings of the Interstate Commerce Commission without detriment 
to quick decisions in matters properly belonging to it. 

"I do not think the jurisdiction now vested in the Commerce Court should be 
relumed to the district court. 

"I am of the opinion that such jurisdiction should be given to the Commerce Court 
as would enable it to review the law involved in negative orders of the Interstate 
Commerce Commission. 

"I am prompted to make these responses to your inquiries because I believe that 
the members of a court selected as the members of the Commerce Court are will be 
e competent to pass upon matters arising out of rate litigation than the district 



a these investigations with that thorough- 
ness which is demanded without greatly delaying their work along other lines. 

"Briefly, I believe in the continuation of the Commerce Court, and that it should 
be given such jurisdiction as is necessary to accomplish the purpose for which it was 

Judge Georee W. Ray, of Norwich, N. Y., said: 

"The condition of my docket in the northern district is such that I have no trouble 
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"I am in favor of the Commerce Court, however, as I think better work will be done 
if these matters are left to one court with abundance of time at it* disposal." 

District Judge Arthur L. Sanborn, of Madison, Wis., also said that his docket is not 
too crowded to take care of the Commerce Court cases, but he is of the opinion that 
the court should be continued and given added jurisdiction to review the law iu 
negative orders of the Interstate Commerce Commission. 

District Judge Benjamin P. Keller, of Charleston, W. Va., said he has had little 
experience with interstate-commerce litigation and therefore could not express an 
opinion. However, he said he is in favor of creating a special court for the adjudica- 
tion of patent cases. 

Judge Chat field, of Brooklyn, N. Y., said he does not feel competent to express an 
opinion, but " I can say that the dockets in this district are in such condition that it 
is possible to dispose of any ease which will come before the court; while at the same 
time there is sufficient work so that additional jurisdiction is not needed to keep the 

Judge Hand, of New York, said that he does not feel competent of expressing an 
opinion, but "our dockets are crowded and we have about all we can do to give prompt 
decision to the cases as they are." 

Circuit Judge Don A. Pardee, of New Orleans, also refused to express an opinion on 
the court. However, he said: "In some district courts in the fifth circuit the docket 
is sometimes crowded with general police business." 

Another circuit judge, who does not desire to have his name mentioned, said: "I 
am strongly of opinion that it was very wise to create the Commerce Court and that 
it would be most unwise to abolish it. It is a wholly insufficient reason for abolishing 
a court that once in a while its decisions are not concurred in by an appellate tribunal. 
Judges, not being infallible, must sometimes err, and any rule which calls for abol- 
ishment of a court because it may have erred in some decision would necessarily lead 
to the destruction of every court." 

One other judge, who does not desire to have his name mentioned, replied that 
although his docket is not crowded he believes the Commerce Court should be con- 
tinued and that its jurisdiction should be extended. 

E. E. Marvin clerk of the Federal court at Hartford, Conn., replying for Judge 
Piatt, who is sick, said: "We are in no shape at present to take on any more business 
of any kind." 

Judge T. 8. Maxey, of Austin, Tex., refused to express an opinion owing to the 
fact that a controversy over the court is pending in Congress. A similar reply was 
made by Judge William H. Pope, of Santa Fe, N. Hex., and Judge E. S. Farrington, 
of Carson City, Nev. Judge Waller H. Sanborn, of St. Paul, Minn., also refused to 
state his opinion in the absence of a request from a legislative department. 

The one answer unfavorable to the court was received from a prominent eastern 
judge, who for obvious reasons requested that his name be withheld. He said: 

"I think the Commerce Court should be abolished, because all special courts cre- 
ated for the elucidation of a single statute or the consideration of one narrow range 
of cases are wrong in principle. I even venture to think that Mr. Tail's adherence 
*- ' ■' i theo- '- '- ■' ...... .......... j .1. . 



to his opposed theory in insisting on the creation of the Commerce Court and the 
Court of Customs Appeals seriously diminished his reputation as a lawyer among 
other lawyers of experience. All such tribunals naturally seek to magnify their 
importance; they tend to become narrow and under our system of government are 
sure to fall into contest with the legislative authorities. They naturally seek by 
construction to enlarge their jurisdiction, and this frequently brings tbem into con- 
test with the Executive as well. 

"Again, as a matter of policy, there can be no such thing as any review of the 
rulings of any commission now held in this country without exciting a great deal of 
odium and hatred. It was a mistake to concentrate this feeling in one court and in 
one place. Whatever is done in such matters should be done locally. More than 

court should be invoked for the purposr "* ' ' -■---•■-■ 

igs become irreconcilable should a revic 

Further in his letter this judge continued: 

"Both our State and Federal Governments are now embarked on the experiment 
of regulation by commission. It is an interesting, yet legitimate extension of Demo- 
cratic and Republican ideas; it ought to be fully and fairly tried out, and any inter- 
ference therewith by the courts prevents this. I do not think that negative orders 
or mere refusal to act by the Interstate Commerce Commission should be reviewable 
in any court, nor should any order or decision of that commission be reviewable 
■, except upon the ground that the order complained of actively violates 
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Mr. Daisii. In the Annual Financial and Commercial Section of 
the Journal of Commerce of to-day an eminent circuit judge pub- 
lished an article on this subject. 

The Chairman. We should like not only the article you refer to in 
this record, but your opinion of it. 

Mr. Daish. Having read this article, I will say that is a compre- 
hensive history of the Commerce Court and its work; it is apparently 
accurate and meets with my approval. I ask that it be incorpo- 
rated in the record. 

(The article is as follows:) 

[Annual Financial and Commercial Section, New York Journal of Commerce, Jan. 6, 1013.) 
Commerce Court is A NECESSITY. 



(By an eminent circuit court Judge.] 

The Federal courts in lie various districts and circuits of the United States are 
occupied for the most part with miscellaneous cases of the same general character 
as those litigated in the several State courts. They deal with the same class of ques- 
tions and apply the local law of the States, as well as follow the local procedure, when 
not inconsistent with the acts of Congress or the general law of the land. 

Nor is it of serious consequence that these local laws vary greatly in different States, 
even in those which adjoin each other. For example, the laws relating to the political 
status of the citizens, such as the qualifications of a voter or officeholder, the manner of 
rilling offices, whether by appointment or election, the tenure of office, compensation 
of officials, etc., may vary greatly in neighboring States without any special incon- 
venience to the public. In like manner the laws relating to ordinary property rights, 
such as rates of interest, distribution of estate in cases of intestacy, rights of alienation 
by gift or conveyance or by will, etc., may be very unlike as between different States 
without any noticeable degree of public disadvantage. In respect of all such matters, 
which are involved in litigation, conflicting laws and diverse rulings of the courts, 
of which there are endless instances, give rise to little practical difficulty. And this is 
to be kept in mind in connection with the statement made above that the Federal 
courts generally are engaged in hearing the same sorts of cases as are the State courts in 
the several States. The circumstances of diverse citizenship or the claim that a 
Federal question is involved gives the United States courts concurrent jurisdiction. 

But when it comes to cases involving questions of national import, such as questions 
arising under the interstate-commerce laws, including the safety appliance and hours 
of service laws, the antitrust law, patent laws, and (he tike, there is the greatest need of 
uniformity of decision. To have a question which concerns the public everywhere 
decided one way in one district and another way in another district is most unsatisfac- 
tory and unfortunate. It results in uncertainty and confusion, to say nothing of the 
delay which must occur until the question can be finally decided by the Supreme 

This is especially true of questions arising under the act to regulate commerce, 
which involves the meaning and application of its various provisions and the authority 
which the commission may exercise under its delegated powers. For it must be 
remembered that questions of this sort go far beyond the rights or interests of individ- 
uals and affect on the one hand the rights of great railway systems and on the other 
the interest of large numbers of shippers and important sections of the whole country. 
In fact, it is a matter of special importance to the whole country that questions of 
this kind be passed upon as speedily as possible by one tribunal from whose decisions 
a direct appeal can be taken to the court of last resort. 

It is therefore highly desirable and almost necewary that all suits brought to set 
aside orders of the commission should be concentrated in one Federal court instead of 
being scattered throughout the United States as they were under the former law. 
Indeed, if we were to return to the old method of procedure, these cases would now 
have to be brought in the district courts, where formerly they were brought in the 
circuit courts, thus causing even a larger distribution over the country. 

As the cases are now brought in the Commerce Court it is not infrequent that sev- 
eral cases are heard as one. Thus in the Water Carrier cases four cases were heard 
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together, making one record; the Tap Line cases were heard together and also the six 
Pipe Line cases. Had these cases been brought in the district courts, they would 
undoubtedly have been brought in different districts, most of the lines running through 
several districts, and the carrier could choose the district in which the suit should be 
brought. This would he done by the carriers in order (1) to select, a favorite judge, 
or (2) to have the chance of securing at least one favorable decision.' To have one 
Federal court with exclusive jurisdiction in this class of cases results in intelligent 
consideration, uniformity of decision, and the greatest possible expedition. Inci- 
dentally it also serves to relieve the other Federal courts from the burden, sometimes 
very severe, of this class of litigation. The judges of such a court become familiar 
with the questions involved andean decide them with clearer understanding and lees 
delay than would be practicable if these cases were brought in the various districts 
and tried by judges without special experience and crowded with miscellaneous work. 
The creation of the Commerce Court has brought about these desirable results. The 
figures show this beyond question or doubt. When this court was organized in Feb- 
ruary, 1911, there were transferred to it from the various circuit courts 36 cases which 
had not been tried. That is to say, there were then 36 untried cases scattered through- 
out the United States, all of which, or most of which, had been brought within the 
previous two years. And this is exclusive of those brought during the same period 
which had been tried and decided, some of which had been appealed and were then 
n the Supreme Court. Since that time 52 cases have been brought originally 



in the Commerce Court, and the total number now pending in that court, remaining 
from the 36 previously brought and the 52 since brought, is only 11. This of itself 
shows how the Commerce Court has cleaned up all the old business and the dispatch 
with which it has handled both old and new suits. A notable instance of expedition 
is the " Interraountain eases," so called, which attracted much attention. They were 
begun in October of last year, heard and decided by the Commerce Court in December, 
and finally submitted to the Supreme Court in February, only about four months after 
they were commenced. And it is practically certain that no instance can be found 
where a case of such great importance and difficulty has psssed through the courts in 
so short a time. In short, the Commerce Court is doing just the work for which it was 
organized, and doing it with thoroughness and dispatch. 



In some quarters it seems to be assumed that the Commerce Court possesses or exer- 
cises jurisdiction not previously belonging to the Federal courts, but there is not the 
slightest foundation for such an assumption. Not only does the law creating the Com- 
merce Court explicitly declare that it shall have no greater Jurisdiction than was 
vested in the circuit courts, but the Commerce Court itself has frequently so held and 
rendered its decision accordingly. It is beyond dispute that the Commerce Court 
has not attempted to exert any authority whatever which the circuit courts did not 
freely assume and exert before the Commerce Court was created. 

Nor has its creation operated to invite suits nf this character or increase their number. 
No sui Is have been hrought in the Commerce Court which would not have been brought 
in the circuit courts under (he former law, and the circuit courts would have had pre- 
cisely the same power that the Commerce Court possesses. Of course, what decisions 
would have been rendered by the various circuit courts in the cases heard by the 
Commerce Court is only a matter of conjecture. The record of cases decided indi- 
cates that the Commerce Court has much more Generally sustained the commission 
than did the circuit courts, although it is obvious that there is no reliable measure 
of comparison and that justice can not be reduced to a numerical basis. In this con- 
nection it appears that the Commerce Court has granted preliminary injunctions in 
only seven cases altogether, and several of these cases were cases in which the com- 
mission itself was divided upon the questions involved. 



COMMERCE COURT DECIDES ONLY QUESTION'S OP LAW. 

The charge that the Commerce Court has assumed to review questions of disputed 



fact, and so attempted to make itself a sort of superior commission, is entirely u_ 
founded. It has decided no case except upon questions of taw that were clearly 
involved. The general question in every case, broadly speaking, is the power of the 
commission to make the order sought to be set aside. This is the law as settled by the 
Supreme Court and as the Commerce Court has frequently declared. Indeed, the 
constant effort of the judges of the Commerce Court is to apply to the cases before 
them the principles announced by the Supreme Court, and it is believed that no 
decision has been rendered which does not clearly indicate this effort and intention. 
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Id the Proc.er & Gamble case the Commerce Court held that it had jurisdietion over 
an order of the commission tfhich was against the complaining shipper and in favor 
of the railroad. The view of the court was that when the commission denied the 
relief prayed for by the shipper, even though the denial of such relief was couched 
in negative form, the practical effect was to impose upon Ihe shipper a charge which 
he might object to in a court, and that although negative in form such an order became 
affirmative in fact as against the shipper and just as effectually deprived him of his 
money as it could have done if it had oeen couched in affirmative language compelling 
him to obey the rule of the carrier. 

The Supreme Court reversed the Commerce Court as to the jurisdictional question 
and held that the lalter court had authority only to enforce or retrain affirmative 
orders of the commission. The effect of the ruling of the Supreme Court is to permit 
the Commerce Court to set aside an order of the commission against a railroad, hut 
leaves the court without power to deal with an order which is against the shipper. 
This is manifestly unfair, and the law ou?ht to be at once amended so as to confer this 
jurisdiction upon the Commerce Court. 

It is interesting to note that the Commerce Court has been obliged, under authority 
of the Proctor & Gamble case, to dismiss 14 cases brought by shippers asking relief 
from orders rendered against them by the commission. Natural) v. there woiJd not 
be many cases of this ki-d, because the refusal to sustain the shippers' complaint 
would ordinarily be based upon questions of fact, the determination of which by the 
commission is hireling on the courts. 

It is difficult to account for the general misapprehension as to the attitude of the 
Commerce Court toward the orders of the commission and the belief that it has inter- 
fered with the rate-making power of the commission. Some explanation may be 
found in the fact that the claims originally made by the Government and the com- 
mission as to Ihe conclusiveness of the commission's orders have not been sustained 
by the Supreme Court. It is, of course, the duty of the Commerce Court to apply 
the principles of law laid down by the Supreme Court, even though in doing so it 
rules against contentions made in support of the commission's orders. Ibis will be 
clearly seen by reference to the case of Interstate Commerce Commission u. Union 
Pacific Railroad et al., derided in January, 1912 (222 U. S., 541). which construes 
the present law in this regard and finds the various grounds upon which an order of 
the commission may be set aside. 

In point of fact it happens that the Commerce Court has granted but one temporary 
injunction in what may be called a rate ease and only two permanent injunctions in 
cases of that character. The one case of temporary injunction was in the Florida 
East Coast Railway case, which involved a distinct and novel question of constitu- 
tional right, and the injunction was granted in that case on condition that the railroad 
company give a bond in the penalty of 1100,000 to repay to every shipper the difference 
between what may be collected pending the suit and what would have been paid 
under the commission's order if that order is finally sustained. As to the two per- 
manent injunctions, that in the Lemon case was so clearly required by a decision of 
the Supreme Court that no appeal was taken. Instead, the commission reopened 
the case, had a further hearing, and made a new order. The Commerce Court denied 
an application for a temporary injunction against the last order. In the Louisville 
A Nashville Railroad case a permanent injunction was granted on the ground that 
there was no substantial evidence to sustain the commission's conclusion, a principle 
which the Supreme Court clearly announced in the case above cited. All the other 
cases where injunctions have been granted, either temporary or permanent, are cases 
which do not involve primarily or in any important degree the question of rates, but 
do involve the construction of the law and the authority of the commission in respect 
to other matters. For example, the Switching cases presented the legal question 
whether a railroad may make a small charge, admitted to be reasonable if any charge 
can be made, for delivering carload traffic over a spur track to the private warehouse 
of the consignee, as against the charge for delivering a car on a team track which 
would involve drayage to the place of business of the consignee. 

The Locomotive Fuel case involved the question whether a railroad could carry 
coal for the locomotive use of another railroad at a lower rate than was charged on 
commercial coal, the reasonableness of neither rate being questioned. The case 
turns on whether the circumstances and conditions under which locomotive fuel 
coal is carried are substantially different from the circumstances and conditions 
under which commercial coal is carried. The Commerce Court in this case granted 
a temporary injunction, without passing upon the rneri^, to preserve the status until 
the question could be decided oy the Supreme Court, which latter court finally 
sustained the o : - : ■ 
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The Lighterage cade involved the question whether as a matter of law undue pref- 
erence could be predicated upon a contract with private persons to furnish public 
terminal facilities when such private persons were large shippers to and from such 
terminalo. Apparently this question should be answered in the negative under the 
recent decision of the Supreme Court in the Elevator cases involving the same propo- 
sition, and it was this question which the Commerce Court reserved for final hearing, 
granting a preliminary injunction to maintain the existing status meanwhile. The 
ruling of the Commerce Court was upheld by the Supreme Court upon appeal. Another 
case involves the question whether a certain trolley road which sought a switch con- 
nection with a trunk line is a "lateral branch railroad" within the meaning of that 
provision which allows the commission to require switch connections. These and 
Other cases illustrate the instances presenting questions of law in which a few injunc- 



tions have been granted, and it is absurd to say that the Commerce Court h 
fered with or curtailed the rale-making power of the o ' 



. . _. .n be observed that many cases before the commission are based upon 

rate adjustments which are alleged to favor one section of the country and place 
another section at disadvantage. True, the railroads and their rates are involved, 
but the re.il controversy arises out of the conflicting interests of different and com- 
peting localities. It is not so much the amount of the rate which is charged to either 
community as it is the relation of their respective rates to each other. 

For example, the above-mentioned Intermountain cases, which have attracted 
much attention, are largely of this character. While the orders of the commission in 
these eases benefit the intermo tin tain territory, and are highly approved by the com- 
mercial interests of that territory, they are regarded as prejudicial to the Pacific 
coast cities and highly disapproved by the commercial interests of those cities. 

So, too, the Grain Transit cases are a contest primarily between Nashville and 
Atlanta, and the Commerce Court by temporary injunction, which was most earnestly 
sought by the commercial bodies of Nashville, simply preserved the status which has 
existed for a long period of years until the question could be more fully considered on 
final hearing. The point is that it does not follow from the granting of a temporary 
injunction in such cases that the court has simply rendered a decision in favor of the 
railroads. Apparently in these cases the interests of Nashville are more affected by 
the commission's order than are the interests of the carrier against which the order 
was made. 

Indeed, it is believed to be quite within bounds to say that the critics of the Com- 
merce Court for the most part, if not altogether, are those who have not read its deci- 
sions and who know nothing about the questions of law involved. 

JUDGES ASSIGNED TO OTHER SERVICE. 

It was not expected when the Commerce Court was created that under its present 
jurisdiction it would have business enough to keep all its members fully occupied. 
To begin with, 95 per cent of the orders of the commission are complied with almost 
as a matter of course, because there is no ground for questioning that they are clearly 
within the powers delegated to the commission. Indeed, it is to be assumed that a 
commission as able as the present one will not decide enough cases which could be 
reviewed with any hope of success to result in any large number of suits to enjoin its 
orders. It was therefore provided that the judges of the Commerce Court could be 
temporarily assigned for other judicial service when not engaged with Commerce 
Court cases, and all of its judges have done more or less judicial service in the other 
Federal courts, so that altogether they find constant occupation. 

Under an amendment of the Erdman Act, passed early in March, 1911, Judge Knapp 
was appointed a mediator under that law to act in conjunction with the Commissioner 
of Labor, and a considerable part of his time has been occupied in efforts to settle 
railway labor disputes and prevent strikes by railroad employees. It is a matter of 
common knowledge that this important work has been carried on with great success, 
a is evident from the fact that no strike of any great consequence has occurred oi 



of the entire railroads of the East was averted by the prompt ii 
mediators. 

From this it clearly appears that while the business of the Commerce Court proper 
is not of sufficient volume to keep its five judges constantly occupied, the other duties 
which they are eligible to perform and which they have been and are performing 
have provided them with ample work of a most responsible and useful character. 

The expense of maintaining the Commerce Court is very moderate, amounting for 
the present fiscal year to less than (40,000. And this includes such items as rent for 
chambers, clerks, supplies, traveling expenses, etc., to the amount of $18,000, which 
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would have to be incurred even if the Commerce Court were abolished. The court 
has provided itself with appropriate and conveniently located quarters, which have 
been fitted up and equipped in a suitable and substantial manner and at a total cost 
which is at least $20,000 lees than the amount appropriated by Congress for that pur- 
pose. No further outlay of consequence will be required for many years, and the 
total cost of maintaining the court will therefore be the ordinary running expenses, 
which will probably average about the amount stated for future fiscal years. 

There will be no saving of expense to the Government in case the Commerce Court 
is abolished. The salaries of the judges will continue, as they are circuit judges. 
This would leave only the salaries of the four officers and a portion of (he rent to be 
saved. Against this saving should be charged the traveling and maintenance expense 
of the solicitors of the commission in going about the country to try these casee, 
together with a like expense on the part of the Department of Justice. The cases in 
the Commerce Court involve (1) an application for preliminary injunction; attorneys 
would have to go and argue these motions. {2} The next move would be the taking 
of testimony, which would be at the court in which the case is brought; (his would 
necessitate another trip. (3) There would be the trial of the case. It would be a 
very moderate estimate to say that the average extra expense in attending to these 
cases in (he district courts would be $250 each. To this expense must be added also 
the additional expense in records occasioned by each case being tried by itself rather 
than grouped, as is now done in the Commerce Court in such cases as the tap-line and 
pipe-line cases above cited. 

It would be impossible lo provide for appeals to be taken direct from the Interstate 
Commerce Commission lo the Supreme Court, as such procedure would be unconsti- 
tutional. There must be some intermediate court, and It should be one of Ihe greatest 
possible expedition. The proposition to make orders of the commission final is also 
unconstitutional, as the commission is an administrative body and Congress has not 
the power to give it finality as to questions of law involving property rights. 

The Chairman. We are glad to have a statement of your opinion 
about this, because if this reaches a debate on the floor of the Senate 
we can not have too much information. We were woefully short on 
information on the last session except on one side, and that was 
entirely against the court. 

Mr. Daish. If you will pardon me for stating it frankly and plainly, 
the difficulty with the Commerce Court is a lack of information in 
respect to its decisions and in respect to the necessity for it. The 
layman, the shipper, and the railroad traffic manager do not know 
exactly what those are. It takes a lawyer to see what transpires 
and the necessity for it. 

The Chairman. Taking it by and large, are there many lawyers 
who have so far practiced before this court i I ask that question be- 
cause the chairman of this committee, in charge of this bill on the 
floor of the Senate, acknowledged that he was not a practicing lawyer, 
and left it for the lawyers of the Senate to take up. Of course, the 
lawyers in the Senate nave largely dropped their law business before 
coming to the Senate; and with all respect to their great ability, there 
seemed to be an almost total lack of knowledge of the practice before 
the Commerce Court, and we had simply to rely upon the charter of 
the court and guess at the balance. We ought to have just what we 
are getting now and plenty of it — to hear from those who have prac- 
ticed before the court, and I want you to give us what would be ele- 
mentary if you were talking to a class of lawyers concerning the 
practice. 

Mr. Daish. Speaking first with respect to the number of those who 
are practicing before the Commerce Court and before the commission 
and who are supposed to be familiar with transportation law, sub- 
stantially every one of the railroads has a lawyer in its service whose 
business it is to look out for this particular branch. 

The Chairman. Before the Commerce Court J 
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Mr. Daish. Before the Commerce Court and the Interstate Com- 
mission. 

The Chairman. More especially the Interstate Commission? 

Mr. Daibh. Yes. Some of the carriers call these lawyers their 
commerce counsel, giving them that separate title. Then outside of 
the service of the corporations the number of attorneys who either 
make a specialty or are supposed to be versed in this branch of trans- 

Eortation are comparatively few. I would hate to give the number, 
ut I think I can give it clearly out of my head, because we naturally 
meet each other as colleagues upon one side of a case. I think it 
would be safe to say that the number of well-known transportation 
lawyers not in corporate service in the United States to-day does not 
exceed 50. Those who have occasional cases would probably run 
up to 500. 

The Chairman. If the court is continued, would that become more 
general, or would it be narrowed down to special men ? 

Mr. Daish. It will become more general, for this reason: Some ship- 
per files a case. He has perhaps a local lawyer. When that case is 
tried and won or lost, the shipper naturally feels that he wants some- 
body who can match the wits of the corporation attorney, and he 
then proceeds with the aid of his local attorney to secure an expert. 
By the time he is through with two or three cases the local attorney 
thinks he has become more or less familiar with and is to a certain 
extent an expert in that branch of the law. I am confident that I 
know of numerous instances of where just that thing has happened. 
I have in mind a gentleman in New York who had nis first case, I 
should say, four or perhaps five years ago. He now has three or 
four cases pending before the commission and he has taken up that 
branch of the law. It is a good deal like the bankruptcy law. Bank- 
ruptcy lawyers say that the more you see of it the more you wanted 
to get into bankruptcy. So it is with the practice of transporta- 
tion law. 

The Chairman. In my early days in the Senate we used to hear a 
great deal about the bankruptcy law. It hung over us like a pall for 
years. 

I am anxious to know what is the consensus of opinion of shippers 
as a whole about tho continuance of this Commerce Court. What is 
the opinion of merchants, producers, and wholesalers and those who 
deal with this matter, besides the transportation companies ? 

Mr. Daish. I speak frankly and tell you that as a result of letters 
which I have received I thmk I can tell you the reason for their 
opinions. I think it is safe to say that if a poll were taken of the 
larger shippers of the country at least 75 per cent would be in favor 
of the continuance of the Commerce Court. 

The Chairman. You say "the larger shippers." Have you any 
reason to believe that there is a difference of opinion between the 
larger and smaller shippers t 

Mr. Daish. I think a poll of the smaller shippers would show a 
still higher per cent in favor of the retention of the Commerce Court. 

The Chairman. The smaller shipper is not so apt to take a case 
into litigation, is he, as the larger shipper? 

Mr. Daish. Often the small shipper is better infoimed than the 
larger one, because the man doing a large business leaves this whole 
matter to some clerk or traffic man to look out for. 

GooqIc 
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The Chairman". What I mean to ask is, Is he as apt to go into court 
with his grievances as the larger shipper is ? 

Mr. Daish. In the small man's case, and frequently in the lar^e 
man's case, they go as an aggregation of individuals, through their 
board of trade or commercial club; particularly if a ca-;e concerns a 
locality rather than a commodity or an individual. 

The Chairman. The reason I ask is that the legislative mind of 
this Government is constantly seeking the opinion of the smaller man 
and the smaller shipper. I presume because his business is smaller 
we do not hear as readily from him as we do from the larger man. 
We want your best idea as to the smaller man's opinion. You think 
he expresses himself through boards of trade and commercial clubs ? 

Mr. Daish. There is no doubt about that. The smaller man has 
neither the money nor the time to come here himself, but he comes 
through a board of trade or commercial club or some other mer- 
cantile association, and through the appropriate committee of that 
organization makes his wants Known. 

Coming to the second part of your question, or, rather, volunteer- 
ing, I am firmly convinced that those who say they are opposed to the 
Commerce Court are not really opposed to the court. Speaking 
plainly and frankly, they are opposed to it because somebody has 
pointed the finger of scorn at one of the members of the court. 

The Chairman. You mean the judge of that court who is now on 
trial before the Senate ? 

Mr. Daish. Yea. Except on the bench I never saw Judge Arch- 
bald; never spoke to him. Prior to the filing of certain charges 
against him the Commerce Court was all right in thepublic mind, 
except that it decided some cases with the carriers. Well, it had to 
decide with the carriers in some cases in which it did so decide, 
because the shippers were not there. It did not always decide with 
the carriers; and, as Judge Hand said — I think it is in 3 Hand, page 
173 — when the finger of scorn is pointed, or some one cries fraud, 
we all believe it without waiting for the proofs; and so it is in this 
case. 

I have referred to the Commerce Court as an institution. Of 
course, I do not care to discuss the personnel. No one does. But we 
must remember that if some one in this room were besmirched and 
some one went out and said something bad of one it would gain cre- 
dence; it would be said that all of us are bad; to jump at such a con- 
clusion is the way the human mind ordinarily works; in ray judgment 
this feature of the human mind accounts for nearly all of those who 
are opposed to the continuance of the Commerce Court. 

Senator Foster. You stated that you thought about 75 per cent of 
the large shippers favored the retention of the Commerce Court. 
Have you any information or judgment as to the sentiment of the 
smaller shippers, or the percentage? 

Mr. Daish. I think if you could take a poll of the smaller shippers 
you would find that 90 per cent, at least those informed, are in favor . 
of the continuance of the court. 

Senator Foster. Upon what facts or data do you predicate that 
judgment 1 

Mr. Daish. From letters I have received from time to time in 

writing to different people about this. Now, let me tell why I wrote 
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them. It was my pleasure some six or seven years ago to urge Con- 
gress to establish a special transportation court. I am acquainted 
with a large number of shippers personally. I had a letter only the 
other day from an intimate personal friend who said, "The Commerce 
Court ought to be killed; you ought not to have the court." I wrote 
back ana asked him why, and he said, "Well, I think they have got 
a bad man on there." I wrote him again and said, "If you lose your 
case before the commission, you can not go to the court. Would you 

{ irefer to have that court continued, with the prospect that at some 
uture time you might get to that court, or would you prefer to have 
your case go to your particular court in Ohio?" He immediately 
wrote back and said, "I have given this matter consideration, and I 
would prefer to go before the Commerce Court, even as it is," is the 
way he put it, "than to be fooling with Judge So-and-so," referring to 
the judge in his particular district. 

Senator Foster. Is it not one great complaint of the shippers and 
the public that the old system delayed the trial of these cases? 

Mr. Daish. There is no doubt about that. 

Senator Foster. Is it a fact or not that the Commerce Court ex- 
pedites the trials of these cases ? 

Mr. Daish. It is a fact. The question was asked of Mr. Walter, 
and he produced a statement from Appendix 34 of the report of the 
Attorney General, which has been incorporated in this record, which 
shows the time it has taken to try a number of cases. I think I am 
correct in giving the time. Recollect that when a case is brought 
out in a circuit the expediting act is usually made to apply. That 
requires three judges. I think that in the Union Stock Yards case 
it took about nine months to get three judges together to hear the 
case. I think I am correct in that statement of the time. Am I 
correct about that, Mr. Walter ? 

Mr. Walter. I think so. 

Mr. Daish. I know I wanted three judges in the city of Chicago 
three years ago and it was almost impossible to get them, and we had 
to wait some two months. Now, the Commerce Court is open every 
day. The judges are here, or enough of them to take cognizance of 
any matter that is brought to their attention. As Mr. Walter has 
already pointed out, the average time before the Commerce Court in 
6 cases was 9 months, and the average time in the circuit court was 
over 21 months. 

Senator Wetmore. In how many cases ? 

Mr. Daish. Six cases in the Commerce Court and seven cases in 
the circuit court. The details are all set out in the statement which 
has been made a part of the record, together with the citation. I do 
not see here a statement of the time in the Union Stock Yards case, 
but that would hardly be here, because it was decided, I think, since 
this report was filed. 

I assume that the committee has had before it that portion of the 
report of the Attorney General which refers to the Commerce Court 
and the number of preliminary injunctions. 

Senator Foster. No; the committee has had nothing of that kind. 

Mr. Daish. Then I will incorporate it as a part of my remarks. 

The Chairman. Have you that particular part separated from the 
rest? 

Mr. Daish. Yes. It is as follows: 
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I Eitract from report of Attorney r.enersl.l 

The eases of United States i\ Atchison, Topeka 4 Santa Fe Railway Co. etal., known 
as the lntermountain Rate cases, involving the constitutionality and construction of 
section 4 of the interstate-commerce act as amended by the act of June 18, 1910 (the 
long-and-short-haul clause), on appeal from the decision of the Commerce Court, which 
reversed the orders of the Interstate Commerce Commission, were argued February 23, 
26, 27, 1912, and were on April 8, 19)2, by order of the court, restored to the docket 
and assigned for reargument at the October, 19)2, term. They have been reargued at 
the present term before the full bench and resubmitted to the Supreme Court, where 
it is now pending undetermined. 

There were pending in the Commerce Court November 1, 19)2, 22 suits brought to 
review orders of the Interstate Commerce Commission. Appendix "34 contains a 
list of— 

1 . All cases transferred to the Commerce Court upon the passage of the act of 1910, 
or subsequently commenced therein, showing wherein applications (or preliminary 
injunction have been made, and if so, whether granted or denied, and the final deci- 
sion of the Commerce Court; whether or not appealed to the Supreme Court, and 
decision in the latter court. 

2. Applications to the Commerce Court for temporary injunctions showing 7 tem- 
porary injunctions granted, 12 denied, and 6 motions pending. The pending motions 
are to enjoin the carrying out of orders requiring pipe lines to tile schedule of rates and 
to conform to the interstate- commerce law upon the ground that the petitioners are 
not common carriers. 

3. Statement showing periods of litigation in the Commerce Court as compared to 
the circuit courts in cases in which preliminary injunctions have been issued. This 
latter statement shows that the average time which has elapsed between the filing of 
suit in the courts of first instance and the argument and submission of the case in the 
Supreme Court since the establishment of the Commerce Court, is 9J months, whereas 
the average time previously required when the jurisdiction was in the circuit and 
district courts, was 2i i months. 

In my opinion the Commerce Court has proved a far more satisfactory instrument foT 
the determination of legal questions arising out of orders of the Interstate Commerce 
Commission than the former method by which such questions, were passed upon in the 
various circuit courts throughout the country. 

It is much more expeditious; it has upheld the commission in a larger portion of 
cases than did either the circuit courts or the Supreme Court; and it has granted tem- 
porary injunctions with less freedom than the circuit courts did. 

I believe it would be very injurious to the interests of the public, as well as to the 
due. convenient, and expeditious administration of justice, to now return to the old 
plan of distributing the litigation among the many district courts of the United States. 
! e the defense of these cases coincidently in all parts ol the country will lead 
o serious inconvenience and greater expense, but inevitably to greater delay, 
ana m inis class of cases delay is most seriously disadvantageous to the public. 

In my opinion, the criticisms which have been made of the Commerce Court are 
due chiefly to the fact that the scope of judicial review over the orders of the com- 
mission has not yet been dearly defined either by act of Congress or by authoritative 
decisions of the Supreme Court. This difficulty would be met by legislation which 
should— 

(1 ) Require the commission to state in its report, as a basis for its order, the findings 
of (act and the reasons on which the order is based. 

(2) Provide that all findings of fact and conclusions of policy appearing in the said 
report shall be final and conclusive. 

(3) Limit court review exclusively to questions of law arising upon the commis- 

The most important decisions which have been made under the Commerce Court 
act were those of the Supreme Court in Procter & Gamble v. The United States and 
in Hooker et al. v. The United States, where it was held that the Commerce Court 
had erred in taking jurisdiction over orders of the Interstate Commerce Commission 
which refused any relief to shippers, because the orders merely denied relief to the 
petitioners. 

I recommend that the act be amended so as to provide that the Commerce Court 
shall have jurisdiction to review all errors of law (as distinguished from questions of 
fact) hi respect to orders of the commission which deny relief to shippers or any other 
parties entitled to apply to it. to the same extent as they now have jurisdiction to set 
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aside orders granting relief. The practical result of the present situation is that, in 
general, the sliippers have no relief a',>ai;ist errors of law by the commission, such 
relief being limited substantially to the railroads. 

The Chairman. Have you anything further which you wiah to 
say? 

Mr. Dai.sh. These questions have been asked with respect to the 
views of shippers, and I have answered to the best of my ability and 
given the best opinion I have on the subject. I have not been asked 
to volunteer an opinion with respect to the views of the carriers. I 
state my opinion on that subject from talks with my adversaries. 
The railroads would prefer to have open to them the different dis- 
trict courts rather than the Commerce Court. They could select their 
own judge, and delay the time which would be running from the 
order of the Interstate Commerce Commission until the final decision 
would be of little practical value. In the Galveston Wharf case, the 
commission's Order running for two years, I think I am correct in 
stating that the Supreme Court heard the case after the two years 
had expired; the same occurred in several cases. 

Senator Foster. Will you briefly detail the procedure under the 
old system and the new procedure under the Commerce Court system ? 

Mr. Daish. We start, of course, with the order of the Interstate 
Commerce Commission. 

Senator Foster. Beginning with the order of the Interstate Com- 
merce Commission ? 

Mr. Daish. Yes. The first procedure by the carrier in most in- 
stances is the same except as to the court in which it is filed. For- 
merly a bill was filed in the circuit court to set aside, annul, and sus- 
pend the order of the commission. Of course, that is the most im- 
portant part of the jurisdiction. There is other jurisdiction by way 
of mandamus, to enforce an order, etc., but the most important mat- 
ter is to set aside and annul the order of the commission. Prior 
to 1 91 the commission sent its commissioner, or perhaps the appear- 
ance of the commission would be made by the United States district 
attorney. 

The commission would then ask the Attorney General to make a 
certificate for the expediting of the case, which would require the 
presence of three circuit judges on the application for a preliminary 
injunction. If the three judges could not be had promptly, the com- 
mission very frequently would postpone the effective date of its order 
to such time as the three judges could hear the case. Assuming for 
the purpose of illustration that the order went into effect on the 1st 
day of February, if you could not get three judges until June, the 
commission, in order not to have the situation badly mixed up, would 
postpone the effective date of its order. Sometimes it would oe post- 

goned three or four times. Since the establishment of the Commerce 
ourt I think I am correct in saying that in only one case has the 
effective date of the order of the commission been postponed. Before 
the establishment of the Commerce Court, when you got the three 
judges together, there would he an application for a preliminary in- 
junction. Then of course it would depend on whether it was granted. 
The judges Would ordinarily refer the matter to a master for the pur- 
pose of taking additional testimony; not always, but more frequently 
that would be done. Then there would follow the arguments at the 
convenience of the three judges, and then there would be an opinion 
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by the court, from which there would be an appeal direct to the 
Supreme Court of the United States. 

Under the Commerce Court plan the procedure is not materially 
different except that there must be four judges to sit, because four is 
a quorum of the court. If an application was made to day, I do not 
know the present engagements ofthe court, but they would probably 
hear the application within 10 days and sometimes within less time 
than that. The taking of the evidence Is generally by one of the 
judges. I do not think they have ever referred the matter to a mas- 
ter. The court has been able to give very prompt hearings, and then 
the arguments are set down upon the evidence at an early date. The 
court has been very quick to hear cases. I have been in court several 
times when the attorneys have asked that a case go over until another 
term. Of course, that is the delay of the lawyers and not the delay of 
the court. Does that answer your question, Senator t 

Senator Foster. Yes. Under the old system who made the selec- 
tion of the court in which the case should be brought ? 

Mr. Daish. The railroads made the selection in those cases. If 
there was within the lines of a" railroad a judge whom the attorneys 
for the railroad thought favorable, they naturally would proceed be- 
fore him. He might at once issue a temporary injunction. Of 
course at the present time the personnel of the Commerce Court is 
determined by Executive appointment. 

Before I take my seat I desire to call attention to a memorandum 
submitted by Mr. Henry S. Drinker, attorney at law of Philadelphia. 
It deals with the business of the court in detail. I ought to say for 
the benefit of the committee that Mr. Drinker is the author of an ex- 
cellent three-volume work upon the subject of the interstate-com- 
merce act, and he speaks with authority. Mr. Drinker could not be 
here at this time and has asked me to present this to the committee 
for and on his behalf. 

The Chairman. It will be made a part of the record. 

Mr. Daiah. I also ask that there be incorporated as a part of my 
remarks a Memorandum on Jurisdiction of Courts with Respect to 
Orders of the Interstate Commerce Commission. This deals more 
with the right to renew of negative orders, so called, but it also con- 
tains my mature and deliberate views on the advantages to the pub- 
lic of a special tribunal in these rate questions. 

(The memorandum is as follows:) 

* JcRISDIcnON of Courts with Respect to Ordehm ok the Intek- 

[By John B. Dsish, A. B., LI/M.| 



The Intel-stale Commerce Commission is an administrative body to whirl) 1i:ik hern 
confided certain pr*ers with re-pert tn interstate com m err e; its duties are judicial 
and quasi judicial. legislative, ministerial, and administrative. 

In performing these dutii-s the commission makes and enters certain orders and 
requirements; these usually follow hearings either upon complaint or in general 
investigations, which are by law authorized. Orders in form are either: la) those 
granting relief, requiring a carrier to cease and desist from charging a particular rate 
or continuing to enforce a particular practice and prescribing another and less rat« 
or different practice; or (ft) one denying relief, as dismissing a formal complaint in 
which has been alleged the unreasonableness of u rate or practice. 
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Prior to the act of June 29, 1906, affirmative orders of the commission were enforce- 
able only in a proceeding in the United Stales i onrts brought by the commission or 
a party injured against the carriers. This procedure is still in the statute, but is Dot 
usually invoked, because by the act mentioned the orders and requirements were 
made self-executing both in terms (it being provided within what time they might 
be made effective), and the failure to obey them probably subjects the offending 
official to heavy penalties. 

Appreciating that the commission might err and that the carriers are entitled under 
the Constitution to an exercise of the Federal judicial power, that act of 190ti provided 
for the venue of' suits brought "to enjoin, set aside, annul, or suspend any order or 
requirement of the commission" and in such courts as the venue fixed "jurisdiction, 
to hear and determine such suits is hereby vested." 

By the act of 1910 this jurisdiction, along with three other classes of cases, was 
transferred to the Commerce Court, created by the act. 

In the Commerce Court came to be filed cases to enjoin, set aside, annul, and sus- 
pend orders of the commission (a) which denied relief and dismissed the complaint 
and (6) which although granting relief did not give the complainant the measure of 
relief to which he thought himself entitled. That the Commerce Court has no juris- 
diction of controversies of these classes of cases was determined in Procter & Gamble 
v. U. 8-i opinion Supreme Court, June 7, 1912. 

While Congress may within recognised limits make the findings of fact and determi- 
nations of an administrative official final, it has usually provided by legislation for 
some measure of review, particularly if any af the duties ire judicial or quasi judicial. 
As to the commission, its decisions against a complaining shipper are now final but if 
against a respondent carrier are proper subjects of judicial review. There is therefore 
a kind of presumption that when deciding against a shipper the commission is right and 
when deciding against a carrier it is wrong. 

Manifestly in fairness jurisdiction should be given to the courts to entertain peti- 
tions by shippers who have been denied relief by the commission. In order, how- 
ever, to give to shippers a full, adequate, and complete remedy the power of courts in 
such eases needs be different than when their jurisdiction is invoked by one against 
whom an affirmative order has been made. The power only "to enjoin, set aside, 
annul, and suspend" an order would be inadequate, for after the exercise of such 
power the shipper would he exactly where he was when he applied to the commis- 
sion. Within the proper exercise of the judicial power in matters of this nature the 
courts should have such authority as is fully adequate to meet the existing necessities 
and requirements. 

In a very similar cawe the Congress lia*- provided that when one is aggrieved by 
the decision of an administrative official in llie exercise of judicial and quasi- judicial 
duties he may invoke the power of a designated court, which court can revise the 
decision of the administrative officer appealed from and which returns to the official 
a certificate of its proceedings and decision to govern the further proceedings in the 
ease. The court marks out the law as applied U> the facts of a particular case, in so 
far as judicial and quasi-judicial determination is necessary; beyond that (and man- 
damus to compel the performance of a ministerial duly) he is free from control by 
the courts. The act providing the procedure set forth was enacted in 1870 and has 
been held constitutional by the Supreme Court. 

If similar powers be conferred on courts respecting negative orders of the Inter- 
state Commerce Commission, they would, it la respectfully submitted, meet the 
present demands and ncceasil ies. 

1. The nature nf the [ntrrttaU t'mnmerre Comniiinon. — Under the act to regulate 
commerce, and independent of certain duties and poweiw conferred by other acts 
(such as safety-appliance acts, hourH-uf-scrvice acts, etc.), the Interstate Commerce 
Commission is beyond doubt an administrative body to which has been confided 
certain power, authority, and jurisdiction over and in respect to interstate commerce 
and the carriers and instrumentalities engaged in the transportation of property 
therein. 

It was created by the act of February 4. 1KS7 (24 Slat. I... 379). This act his been 
amended from lime to lime, the powers of the commission have been enlarged, and its 
duties have been increased, both in number and importance; particularly was this 
accomplished by the amendments ol June 29, 1900, the so-called Hepburn law (34 
Stat. I,., 584). 

Originally the commission was subordinate to one of the executive departments, 
reporting to the Secretary of the interior. After being so attached for i- 



Congress by law required that the commission repurt direct to it. Since 1889 (25 Stat. 
" ., 855) it lias not been attached to any of the three grand departments of the Govern- 
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The courts are not wholly harmonious in stating the legal status of the commission 
and the commission has never wen fit fully to describe itself. It is, however, a boily 
corporate with legal capacity to be a party plaintiff or defendant in the Federal courts. 
<Texat A Pacific R. Co. i>. 0., I. C. C., 162 U. S., 197.J 

Prior to the amendment to the act in 1906 the commission was called an "adminis- 
trative board" (C, N. 0. & T. P. Ry. i'. I.C. C, 162 U. 8., 184, 196) and "an admin- 
istrative body" (I. C. C. v. C, N. 0. 4 T. P. Ry., 167 TJ. 9., 479, 510.) 

"It [the commission) is neither a Federal court under the Constitution nor does it 
exercise judicial powers, nor do its conclusions possess the efficacy of judicial proceed- 
ing?." (K. * I. B. Co. v. L. A N. R. Co., 37 Fed., 567.) 

Prior to the amendment of 1906 it was said to exercise quati-judicial powers. (I. 0. 
C. ti. C, N. 0. 4 T. P. Ry. Co., 76 Fed., 183; I. C. C. v. C, N. O. 4 T. P. R. Co., 
64 Fed., 981; Texas* Pacific Ry. i. I. C. C, 162 U. S., 197; 1. C. C. i>. C, N. 0. 4 T. 
P. R. R. Co. 167 U. S., 479; I. C. C. r.'L, A N. R. Co., 73 Fed., 409.) 

Since the Hepburn law of 1906, by which the powers of the commission were in- 
creased, the commission has said: 

"There is an analogy between the jurisdiction of the commission and that of a court 
of equity." (R. Com. v. H. V. R. Co., 12 I. C. C, 398.) 

And it has also referred to itself as follows: 

"While its procedure is to some extent judicial in nature, the commission is essen- 
tially an administrative body." (M. A K. Shippers' Ass'n v. M., K. 4 T. Ry. Co., 
12 I. C. C 483, 484.) 

2. The duties of the commission and a consideration of the nature thereof. — The duties 
which the commission is called upon to perform are many and varied. To enumerate 
them would serve no useful purpose at this time: for the present it will suffice to point 
out the fact that the duties are properly divisible into several classes according to 

Certain duties are judicial or <| nasi -judicial, as in determining whether or nol a rate 
is reasonable: others are legislative, as in prescribing a rate for the future. 

"It is one thing to inquire whether the rates which have been chrrged and collected 
are reasonable — that is a judicial act; but an entirely different thing to prescribe 
rates which shall be charged in the future — that is a legislative act. i< .. M. 4 St. P. 
R. t>. Minnesota, 134 U. 8., 418, 458; Reagan r. Farmers' L. 4 T. Co., 154 U. S., 362, 
397; St. L. AS. F. R. e. Gill, 156 V. 8.. 649. 663; C, N. 0. 4 T. P. R. Co. v. I, C. C, 
162 U. S., 197, 216; Munn v. Illinois. 94 I'. S., 113. 114; Memphis 4 I.. R. R. Co. v. 
Sou. Exp. Co.. 117 U. S., 1.)" (I. C. C. r. C, N. O. 4 T. P. R Co.. 167 U. S., 479, 
499.) 

Other duties, particularly those relating to the interior management of the com- 
mission, are clearly administrative. 

Still others are in part of one class and in part another. The power and duty pre- 
scribed by section 12 to execute and enforce the provisions of the act were considered 
by the Supreme Court in 1. C. C. i-. C, N. O. A T. P. R. Co. (167 U. S., 479, 501): 

"The power given is the power to execute and enforce, not to legislate. The power 
given is partly judicial, partly executive and administrative, but not legislative." 

3. The orders of the Interstate Commerce Commission. — In addition to the orders of 
the commission respecting the keeping of accounts, the form of reports of carriers, and 
general orders of like kind, the commission makes and enters orders in formal coses; 
these orders close (subject to petition for rehearing) the controversy and proceedings- 
before the commission and are analogous to final decrees in equity courts. 

In form orders are (a) affirmative, as those granting relief by requiring carriers to 
cease and desist from charging unreasonable rates and following discriminatory prac- 
tices and prescribing reasonable rates and nondiscriminatory practices; or <b) denying 
relief, as those dismissing the complaint of the shipper. Orders to accomplish other 
purposes than those staled necessarilv fall within the above classification. 

4. How orders were and are enforceable.— Prior to the act of June 29. 1906. the orders 
of the commission, if affirmative in their nature, were enforceable in the Federal 
courts by a bill by theeommi-wionor by any party injured by the failure of the carrier 
to obey the order. This procedure is still permissible in the Commerce Court, and 
in addition to the commission and nnv party injured the United States may. by the 
Attorney Genera!, file an appropriate bill. 

The act of June 29, 1906 (34 Stat. L„ 584), made the orders of the commission self- 
executing or self-enforcing. The failure, neglect, or refusal to obey them within the 
time limit thereof was made punishable by heavy penalties. A method for annulling 
them, inasmuch as the commission was not a court, was under the Constitution neces- 
sary. He against whom the order ran was entitled to his day in court. 

y the act of June 30, 1906 (34 Stat. L., 584), was fixed the venue of circuit courts 
e United States in "suits to enjoin, set aside, annul, or suspend any order or re- 
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quirement" of the commission, and jurisdiction "to hear and determine such, suite 
ia hereby vested in such courts. " 

This jurisdiction (and jurisdiction over certain other classes of cases) was transferred 
to the Commerce Court by the act of June IS, 1910, which was subsequently reenacted 
as part of the Judicial Code (act Mar. 3, 1911). 

5. The power of court! to enjoin, set aside, annul, and suspend order* of the commis- 
sion, — When the act of 1906 was before Congress there was a thorough appreciation of 
the fact that the carriers had a right to a judicial review of the orders of the commis- 
sion; whether the power of the courts should include ''broad" review or "narrow" 
review was most freely debated, particularly iu the Senate. The question was nol, 
however, specifically decided, for to the circuit courts was given "jurisdiction to hear 
and determine such suits," i. e., suits to enjoin, set aside, annul, or suspend any 
order or requirement of the commission. 

It has, therefore, fallen to the Supreme Court io delineate the limitations within 
which the courts may act. Reviewing previous cases which had been before it for 
decision, the Supreme Court in Interstate Commerce Commission v. Union Pacific 
R. Co. (222 U. S., 541, 547), said: 

"There has been no attempt to make an exhaustive statement of the principle in- 
volved, but in cases thus far decided it has been settled that the orders of the com- 
mission are final unless (1) beyond the power which it could constitutionally exercise, 
or (2) beyond its statutory power, or (3) based upon a mistake of law. But questions 
of fact may be involved in the determination of questions of law, so that an order, 
regular on iia face, may be set aside if it appears thai. (4) the rate is so low as to be 
confiscatory and in violation of the constitutional prohibition against taking property 
without due process of law, or (5) if the commission acted so arbitrarily and unjustly 
as to fix rates contrary to evidence or without evidence to support it, or (6) if the 
authority therein involved 'has been exercised in such an unreasonable manner as 
to cause it to be within the elementary rule that the substance, and not the shadow, 
determines the validity of the exercise of the power," 

6. The courts have no jurisdiction over negative orders of the commission. — In the course 
of the many decisions of the commission complaining shipperrs who had been denied 
relief became aggrieved and being of opinion lhat the commission had erred and 
denied substantial rights filed petitions in the Commerce Court for a judicial decision 
of the controversy and to enjoin, set aside, annul, and suspend the negative orders of 
the commission. The case first determined was Procter 4 Gamble n. United States, 
involving the right of carriers to charge demurrage on private cars while on private 
tracks. The commission had held that the carriers had the right. On petition to the 
Commerce Court the United States moved to dismiss on j uris ciictional grounds. That 
court held it had jurisdiction but sustained the right of the carriers to assess demurrage 
under the circumstances stated, thereby agreeing with the commission. 

The case was appealed to the Supreme Court, which held that the Commerce Court 
had no jurisdiction of cases in which the commission had dismissed the complaint of a 
shipper. The Chief Justice, speaking for the court, after quoting the power conferred 
upon the Commerce Court over "Cases brought to enjoin, annul, or suspend in whole 
or in part any order of the Interstate Commerce Commission," said: 

"Giving to these words their natural significance, we think it follows that they con- 
fer juvi.idirliiHifiiily to entertain complaints as to affirmative orders of the commission; 
that is, they give the court the right to take cognizance when properly made of com- 
plaints concerning the legality of orders rendered by the commission and confer 
power to relieve parties in whole or in part from the duty of obedience to orders which 
are found to be illegal." 

It therefore follows that in no case in which the commission has dismissed a com- 
plaint, even by a divided commission, can the complaining shipper go further; what- 
ever errors may have been made by the commission, nevertheless the shipper is there- 
after remediless. 

Under the doctrine laid down in the Procter & Gamble case the Supreme Court 
dismissed the appeal in Hooker et at. v. Knapp et al. (involving the reasonableness 
of rates from Cincinnati to Chattanooga) and TTie Eagle White Lead Co. et al. v. Inter- 
state Commerce Commission. By reason of the same decision the Commerce Court 
of its own motion dismissed the following cases for want of jurisdiction, or they were 
subject to have been so dismissed: 

Anaconda Copper Mining Co. et al. u. United States, 

Crane Iron Works v. United States. 

O'Gara Coal Co. et al. v. United States et al. 

Cattle Raisers' Association of Texas et al. r. United Slates. 

Chamber of Commere of City of Augusta, Ga., v. United States and Interstate 
Commerce Commission. 
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International Salt Co. of Illinois et al. r. United States and Interstate Commerce 
Commission. 

Louisiana 4 Pacific Ry. Co. et al. v. Interstate Commerce Commission, United 
States, et al. 

Woodworth & Louisiana Central Ry. Co. el al. r. Interstate Commerce Commission, 
United States, et al. 

Sibley, Lake Bistencau & Southern Ry. Co. v. United States and Interstate Com- 
merce Commission. 

The 12 cases indicate the great importance of having a review of the decisions of 
the commission, for they constitute one-sixth of all the cases filed in or transferred to 
the Commerce Court. The demand is not single and stray, but great and broadapread . 

7. The right to invoke the Federal judicial power should be mutual.— There would seem 
to be no argument against conferring upon the courts jurisdiction to hear and deter- 
mine controversies which have been decided adversely to the complaining shipper. 
Since the Abeline case (204 U. S., 426) he must initiate his proceeding (if he com- 

Slaine of certain matters) before the Interstate Commerce Commission, for its juris- 
iction and power in particular controversies is original and exclusive. 

The denial of the same right of review to the shipper as is accorded the carrier is 
beyond doubt a denial of that equality of the law which is fundamental in the Consti- 
tution, even if (which seems likely) tne shipper is not denied due process of law. 

Our jurisprudence has zealously guarded the right of the individual and particu- 
larly against erroneous and arbitrary action by administrative and quasi -judcial 
officials. If a committing magistrate act erroneously, one has habeas corpus; if an 
administrative official fail to perform a ministerial act, mandamus lies, and in this 
behalf the courts have broadened rather than narrowed the remedy. Not only have 
the courts appreciated and kept inviolate the rights of the individual, but Congress 
itself has usually protected by appropriate legislation his rights. Instance the appli- 
cant for a patent; if the individual be denied one, he has from early days been per- 
mitted a review and revision of the decision of the Commissioner of Patents. Early 
in our history he had the right to appeal to a board; more recently and since 1870 he 
may invoke the judicial power by an appeal thereto. (5 Stat. L , 117; R. S. U. S,, 
sees. 4906 etseq.; 27 Stat. L., 434, ch. 74.) 

8. Powert necetiary to be conferred in respect to negative ordert to give adequate relief— 
It is manifest that if to the courts be given only tbe power to enjoin, set aside, annul, 
and suspend negative orders of the commission the power will not be commensurate 
with the relief to which one is in justice entitled. The setting aside of or similar 
action regarding a negative order would leave the petitioner before the court prac- 
tically where he was as complainant before the commission. The authority of the 
courts must be sufficiently broad and comprehensive to give adequate relief. 

There are, of course, matters which can not properly be placed within and subject to 
the judicial power; but matters judicial or quasi judicial in their nature are proper 
subjects for judicial determination. (Murray r. Hoboken L. & 1. Co., 18 How., 284.) 

In its administrative functions the commission is not subject to control. (I. C. C. v. 
Humboldt S. S. Co., 224 U, S., 474.) In its legislative functions it should be as 
subject to revision by the courts at the instance of shippers as at the ir — 
carriers. In its judicial and quasi- judicial functions it d?-" <•— =■•"■!■ •"■h 
subject to the judicial power. (U. S. ex rel. Bernard in i 

To give adequate relief the courts mu.it be endowed, nc 
for probably such power would vitiate tbe grant, but vril 
as applied to particular facts and in certify the law in the case to the commission it 

its guidance in further proceedings therein. Such i" * 1 " J - ■■- '"— : 

patent appeals, which has stood I he test of the Constitu 
r. Duel!, 172 U. 8., 576.) 

The analogy between the two situations is complete. Each — the office o( the 
Commissioner of Patents and the Interstate Commerce Commission — are adminis- 
trative in their nature ; each performs certain ministerial and judicial or f|ussi- judicial 
functions. To secure justice through the exercise of the judicial power one may have 
an appeal to the courts for the purpose of securing a patent or determining priority in 
an interference case. Appeal to the courts or right of judicial review is unfortunately 
now denied one who has failed for any reason to make a case before the Interstate 
Commerce Commission. 

It may be said that if to the courts he given the power of review of negative orders, 
carriers, as well as shippers, may in such cases appeal lo Ihe courts. This is Irne. for 
carriers may under the act seek relief from ihe commission; but if the commission is 
wrong, ought not anyone injllred by tbe wrong be entitled to have the wrong; righted? 
If, again, it be said fas it has'beent that the commission is the shipper's friend, and 
one can rely that every intendment in favor of the shipper will he given, il can properly 
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I supposed to be a biased or prejudiced body, ajid 
i the ('nmmerce Cotirl heretofore filed by shippers shows 
that the commission does nut always decide with the shippers. 

!). What cnurl ihouM be inmttd nith pomr m the premises. — As transportalion law is 
technical, as the facls are complex, as the domain of investigation is broad, and as 
unanimity and promptness of declaim is desirable, il is submitted thai the power in 
be conferred should be conferred upon the Commerce Court. No one will deny thai 
these transportation questions are '"matters involving public rights which may be 
[and usually are] presented in such form that, the judicial power is capable of acting 
upon them and which arc susceptible of judicial interpretation." And no one with 



John li. Daisb. 

The Chairman. I assume from your remarks that you would lay 
considerable stress and importance on the fact that this court handles 
a particular branch of business that is not well understood, or not so 
well understood by the different courts. This court is changed only 
one judge at a time. 

Mr. Daish. One judge at a time, one each year. 

The Chairman. So that it is a continuous body like the Interstate 
Commerce Commission, in respect to its judges. 

Mr. Daish. Yes. I might answer your answer still further in this 
way, with some modesty: The number of books relating to the inter- 
state-commerce act, not referring to the reports and decisions of the 
commission, would scarcely occupy a shelf in anyone's law office. 
The number of books which deal with procedure under the act are 
less than three. That indicates the narrowness of the jurisdiction, 
and as well the technicality of the points of law which are involved. 

MEMORANDUM SUBMITTED BY MR. DAISH FOB HENRY S. 
DBINKEB, JB., ATTORNEY AT LAW, OF PHILADELPHIA. 

During the past few years it has become the fashion in this country 
to criticize the courts. The public gets its information as to judicial 
decisions mainly from two sources — newspapers and magazine articles. 
The former are written hurridly by reporters who usually are not 
familiar with the statute or precedents on which the decision is based 
and for this reason frequently fail to bring out the important points 
decided. The latter are almost always compiled merely for the 
purpose of making a sensation. 

It is not unnatural that these circumstances should give the public 
a wrong idea of the work which is being done by the courts and a 
most distorted impression of many imortant decisions. 

No court has recently come in for more unjust criticism on account 
of its decisions than the Commerce Court. Of course, a large part 
of this has resulted indirectly from the proceedings against Judge 
Archbald, which have prejudiced the public mindto some extent 
against the court of which he is a member. Entirely apart from this, 
however, it is believed that the public regards the Commerce Court 
as having, from its inception, consistently opposed the Interstate 
Commerce Commission, and as having hampered the latter body in 
its effort as the champion of the people to secure justice for the public 
from the railroads and the special interests. The prevailing impres- 
sion is that, prior to the organization of the Commerce Court, the 
commission was allowed to go its way unchecked, except, perhaps, 
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by the Supreme Court in a few early cases, and that the public would 
now be better off if appeals from the commission's orders had been 
continued in the various circuit courts as they were before the recent 
amendment. 

That this impression is erroneous can readily be demonstrated by 
an examination of the decisions of the Commerce Court and by com- 
paring them with the decisions rendered in similar cases by the 
various circuit courts during the period before the Commerce Court 
was created. As a matter of fact, the Commerce Court has reversed 
the commission much less frequently than did the circuit courts, it 
has refused more preliminary injunctions than it has granted, and of 
the decisions by the Supreme Court reversing its decree some of the 
most important were cases in which the Commerce Court has sus- 
tained the commission or where it was upholding the rights of the 
shipper against the railroad. 

Tne main purpose of the present paper is to present an analysis of 
the Commerce Court's decisions proving the above facts. 

Before doing this, however, it may be well to refer briefly to the 
main points which the administration emphasized in advocating the 
creation of the court and in which the experience of the past two years 
has amply vindicated it. 

SAVING OP TIME EFFECTED. 

In Attorney General Wickersham's statement before the committee 
on Interstate and Foreign Commerce he presented a detailed list of 
cases from 1906 to 1910, showing the length of time which has 
elapsed between the institution of the suit in the circuit court under 
the old system and the final determination of the litigation. With 
this he contrasted the time which elapsed from institution of suit in 
the Commerce Court under the new system to the argument of the 
cases in the Supreme Court. The 16 cases in the first list in which 
the litigation was finally completed averaged two years and one 
month, while in the 5 cases which had then been finally argued in the 
Supreme Court the time which elapsed since the institution of suit 
was in 1 case three months, in 2 four months, and in 2 eight months. 
The two eight months' cases both included the five months' summer 
recess of the Supreme Court. The most notable example of expe- 
dition was the Intermountain rate case, hereafter discussed. 

In spite of its importance, of the enormous amount of testimony 
taken, and of the number of different railroads, shippers, and com- 
munities represented, the ca°e, begun in the Commerce Court in 
October, was decided by it November 14 and argued in the Supieme 
Court in February. The Attorney General's recent report points to 
the same conclusion. The tables there given show that the average 
time which has elapsed between the filing of suit in the courts of first 
instance and the argument and submission of the case in the Supreme 
Court since the establishment of the Commerce Court has been 9J 
months, whereas the average time previously required, when the 
jurisdiction was in the circuit and district courts, was 21 J months. 
An examination of the commission's docket to November 18, 1912, 
shows that the average time from the first presentation of cases to 
the Commerce Court until its final decision has been four months. 
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Applications for temporary injunctions have been disposed of in a 
few days. 

The reasons that the same expedition is not possible unde 1- the 
old system arc, first, that our circuit and district iudge3 are already 
overcrowded with important litigation, and, second, that our Federal 
Statutes and court practice provide a great many classes of cases 
which are given preference over other cases aad which are of equal 
importance to interstate-commerce cases. These are: 
Uy statutory requirement: 

1. Cases under the antitrust act, 

2. Cases under the Elkins Act. 

3. Cases under the navigation taws. 

4. Contempt proceedings before referees in bankruptcy. 

5. Habeas corpus proceedings. 

6. Interference with submarine cables. 

7. Interlocutory injunctions suspending State statutes. 
Under court rules; 

X. Criminal cases. 

9. Ordinary interlocutory injunctions. 

10. Cases coming up for a second trial. 

11. Cases brought by receivers. 

12. Cases brought by the United States. 

ASSIGNMENT TO OTHER SEHVICE. 

When the Commerce Court was created it was thought possible that, 
with its present jurisdiction, enough cases might not be brought 
before it to keep all its five members continually occupied. For this 
reason the act provided that when the business of the court did not 
require the presence of all its judges the Chief Justice of the United 
States might temporarily assign one or more of them for service in 
any circuit court throughout the land. This provision is most useful 
as it gives to the Chief Justice, as it were, five judges at large, with 
whom he may fill temporary vacancies caused by illness or otherwise, 
or whom he may use to help out a crowded calendar in any circuit. 

The important services which the several judges of the Commerce 
Court have performed in this manner during the past year are a con- 
clusive answer to those who urge that there are not enough commerce 
cases to warrant the existence of a separate court for their considera- 
tion. The Commerce Court is not really a separate court. It is 
merelv a collection of circuit judges who are experts in a particular 
branch of Federal law and who come together to hear and decide a 
special class of cases. At any time that there are not enough of such 
cases to keep them fully occupied thoy may be assigned to the circuits 
where their services are always wanted. 

AVOIDANCE OP DIVERSE DECISIONS. 

In the various circuit and district courts there are now 126 judges 
who would have jurisdiction, under the old system, to hear appeals 
from the decisions of the commission. In a number of instances 
circuit courts in different circuits have been divided in opinion on 
most important points in connection with the powers and jurisdic- 
tion of the commission. One such instance will suffice here. 

During the first 10 years of the commission's existence one of the 
most important questions in connection with it was whether, under 
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long and short haul clause, railroad competition at the far point 
justified a higher charge to a nearer point. On this question Judge 
Shiras, in the circuit court in Iowa in 1891 held that such competi- 
tion did not justify such a charge. Other judges took the opposite 
view, but the commission followed the opinion of Judge Shiras until 
1897, when the Supreme Court finally reversed the commission's 
ruling and settled the question against Judge Shiras's view. This 
state of affairs would have been impossible under the present system. 
Under the practice in the Commerce Court, the judges can and do 
go to any part of the United States to take testimony and hear cases. 
Under the old system the railroad appealing could choose its circuit 
court and thus often force the shipper to bring his witnesses long 
distances. 

CREATION OF EXPERT TRIBUNAL. 

Most of the questions arising under the interstate commerce act 
are novel and depend on intricate problems of railroad management, 
which it requires an expert to understand. In passing on such ques- 
tions the various circuit judges either have to spend an enormous 
amount of time mastering the different practices and customs or 
else decide the cases without a thorough Knowledge of railroading. 
The Commerce Court, being continually confronted with such prob- 
lems, can master them once for all and use the experience so acquired 
in future cases. 

This is especially important in cases involving temporary injunc- 
tions asked by railroads to restrain the operation of the commis- 
sion's orders. In such cases there is frequently no time for ex- 
tensive study, evidence, or investigation; and the more thoroughly 
the judge understands beforehand the nature of the problem pre- 
sented the better he will be in a position to render a proper decision. 

Such are the main arguments in favor of a separate expert tribunal 
to hear appeals from the decision of the commission. That some court 
must pass on and sift out the questions presented prior to the hearing 
in the Supreme Court, all agree. The Supreme Court is overcrowded 
as it is, and it is clearly necessary to have a lower court dispose of the 
clear cases and eliminate the unimportant points in the voluminous 
records before the matter be brought before the Supreme Court for 
final decision. 

DECISIONS BT THE CIRCUIT COURTS. 

The original interstate commerce act creating the commission 
was passed in 1887. From this date until the Mann-Elkins amend- 
ment of 1910 the law provided for a proceeding which, though not 
strictly an appeal, we may for convenience call an appeal from the 
decisions of the commission to the circuit courts and courts of appeals 
in the various circuits throughout the land, and from them to the 
Supreme Court at Washington. 

During this period from 1887 to 1910 the commission rendered 
approximately 1,250 formal decisions, almost half of which were 
during the last two years of the period. In addition to these it also 
rendered many other decisions in informal cases not reported. 

Of these 1,250 decisions 58 were taken to the circuit courts. The 
act has never provided expressly for an appeal by a shipper who has 
been dented relief by the commission, and until the Commerce Court 

jnzedbyGOOgle 
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took jurisdiction of such a proceeding in the Procter & Gamble case, 
hereafter referred to, there was no case where an appeal by a shipper 
from a decision bv the commission against him had oeen entertained 
by any court. All these 58 appeals were therefore from cases decided 
by the commission against the railroads. Of the 58 orders of the 
commission thus brought before the lower Federal couits, 19 were 
upheld and 39 reversed. 

The act specifically provided for an appeal by either party from the 
circuit court to the Supreme Court. Of the 19 cases in which the com- 
mission had been upheld by the circuit court, 12 were taken by the 
railroads to the Supreme Court. In 8 of these 12 the Supreme Court 
sustained the railroad and reversed the circuit court and the com- 
mission, and in 4 sustained the previous decisions. 

Of the 39 decisions by the lower court reversing the commission, 
the shippers appealed to the Supreme Court in 21. In 16 of these the 
lower court, which had decided in favor of the railroad and against 
the commission, was sustained, and in 5 it was reversed and the 
commission upheld. 

The decisions in the circuit courts and circuit courts of appeal 
adverse to the commission were participated in by 31 different 
circuit judges and 25 different district judges, or 56 judges in ail, a 
number of whom participated in several decisions. Twenty of these 
decisions were rendered by the circuit courts of appeals in 7 out of 
the 9 circuits. 

These figures may be given in another way. Prior to the Com- 
merce Court, the commission appeared before the Federal courts in 
58 cases seeking to enforce its orders against the railroads and tn 
favor of the shippers. Twenty-five of these 58 cases ended in the 
lower courts and were not appealed to the Supreme Court. In these 
25 the commission's order was sustained in 6 and reversed in 18. 
The other 33 were ultimately decided by the Supreme Court, 9 in 
favor of the commission and 24 against it. 

Taking all together we have 15 cases in which the commission's 
order was sustained and 43, or 74 per cent, in which it was reversed. 

All the court decisions against the commission at this time were in 
favor of the railroad and against the shipper. 

DECISIONS BY THE COMMERCE COURT. 

Of the 88 cases so far on the docket of the Commerce Court, a num- 
ber have been dismissed by stipulation, others have been withdrawn 
by the petitioners or dismissed for want of jurisdiction, others are 
still pending. For the purpose of this paper we will consider only 
the cases in which the Commerce Court has passed on the validity 
of an order by the commission, proceedings in which several similar 
cases were consolidated being treated here and in the previous tabu- 
lation as one decision. 1 

Of the 22 cases in which the Commerce Court has reviewed the com- 
mission's orders on final hearing, the commission has been reversed 
in 9 and sustained in 12. In the other case the commission was sus- 
tained in part and reversed in part. To the 12 cases in which the 
commission was sustained should also be added another case (No. 36, 

1 The latlor runsideraLion ancounta Tor certain discrepancies between the AgurflB here given and thmtn 
the r*port of the Attorney General or in MJitr tabulations. 
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in note), in which the petition to annul the commission's order was 
withdrawn after a preliminary injunction had been refused by the 
Commerce Court. It has thus sustained the commission in 13 cases, 
while reversing it in 9.' 
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But in determining whether the Commerce Court has, in compar- 
ison with the previous rulings of the circuit courts, unduly favored 
the railroads as against the shippers, all the nine reversals of the 
commission in the foregoing table can not fairly be counted against 
the Commerce Court. In two of the nine (Nos. 7 and 21-22) the 
Commerce Court merely continued a previous order granted by the 
circuit courts, and in two others (Nos. 18 and 50) the action of the 
Commerce Court in reversing the commission was in the interest of 
shippers rather than of the railroads. The last two decisions would 
seem worthy of special notice. 

THE RUSSE AND BURGESS AND THOMPSON LUMBER CO. CASE. 

In the first (No. 18) the commission has denied part of the repara- 
tion claimed by shippers on the ground of the complainants' delay in 
bringing the suit. But as this delay did not amount to the limita- 
tion period provided in the act the Commerce Court set the order 
aside, holding that the complainants, Busse and Burgess and the 
Thompson Lumber Co., were entitled to the entire amounts of their 
claims. 

This decision is especially significant in view of the fact that in an 
independent proceeding in the circuit court for damages based on 
the commission's restricted orders, the complainant was denied all 
relief. 2 

We therefore have a case in which complaining shippers were 

fiven only partial relief by the commission, were denied even that 
y the circuit court, but were held by decree of the Commerce Court 
to be entitled to even more than the commission had given them. 1 

The other case in which the decree of the Commerce Court worked 
really to the advantage of shippers and against the railroads was 
the well-known Intermountain Rate case. 

THE INTERMOUNTAIN RATE CASE. 

The original act of 1887 contained a clause, known as the long and 
short haul clause, forbidding a greater charge for a less distance over 
the same line. This clause, however, contained a phrase ("under 
substantially similar circumstances and conditions ") which . the 
Supreme Court construed to permit the carriers to charge a greater 
rate to a less distant point, provided there was competition at the 
far point which did not exist at the near one. This phrase was re- 
moved by the amendment of 1910, but a proviso was left whereby it 
was "provided that upon application to the commission such com- 



The dtcbion in which the commission m sustained In part ai 



e. Union Slock Yard Order directing filing ol reports. 



' Darnell v. Southern Pacific Co. {190 Fed., «$»). 

' After the decision by the Supreme Court In the Proctor & Gamble case, hereafter relentd to, theCom- 
lerce Court annulled its order In the Kusse and Burgess case on the ground that it had no Jurisdiction 
ver appeals bv shippers. 
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inon carrier may in special cases, after investigation, be authorized 
by the commission to charge less for the longer than for the snorter 
distance." 

Soon after the amendment of 1910 went into effect, the commission 
received numerous applications by carriers asking to be relieved from 
the drastic rule of the statute, which scaled all rates to inferior points 
down to the low competitive rates at the terminals. 

These applications were opposed by the shippers at inland points. 
The commission, in June, 1911, made a sweeping order, applicable 
not merely to certain specified rates or localities, but to the whole 
country, whereby it was divided into certain broad zones; the 
carriers were authorized to charge for transportation to or from 
points within these zones rates exceeding the competitive rates to 
the more distant seacoast terminal points by from 7 to 25 per cent. 

The Commerce Court set this order aside on the ground that the 
act gave the commission no such broad power to relieve the railroads 
as that assumed by it: that its jurisdiction was restricted to relieving 
carriers from the operation of the long and short haul clause only 
"after investigation" "in special cases, ' and that under no circum- 
stances coulA the whole United States be considered a "special case." 

The commission has appealed this decree to the Supreme Court, 
where it was argued in February and reargued in October. Many 
shippers have opposed the appeal of the commission on the obvious 
ground that if its orders be set aside as directed by the Commerce 
Court the carriers will be left with the hard and fast rule of the act, 
which will require them to reduce all their inland rates to the low 
figures of the Pacific coast rates. This case, therefore, like that just 
discussed, can not be regarded as one in which the Commerce Court 
has favored the railroads, but rather the reverse. 

Of the 23 cases, therefore, in which the Commerce Court has finally 
passed on the validity of an order by the commission, but fivB were 
therefore decrees original with it, in which an order of the commission 
in favor of a shipper was held to be invalid. 

Contrast with this the 43 out of 58 final decisions of the circuit 
courts against the commission in favor of the railroads prior to 1910. 
The figures speak for themselves. 

TEMPOKAHY INJUNCTIONS. 

In the report of the Attorney General he gives a list shewing the 
applications to the Commerce Court for temporary injunctions. 
Of the 25 cases in the table in appendix 34, 7 were granted, 12 re- 
fused, and 6 applications were pending. In 2 of the 7 cases in which 
temporary injunctions were granted the decree was reviewed by the 
Supreme Court and in one case the Commerce Court has been sus- 
tained and reversed in one. 

DECISIONS Or THE SUPREME COURT REVIEWING COMMERCE COURT 
DECISIONS. 

Attention has been frequently called to the fact that in the majority 
of the decisions by the Commerce Court which have been passed on 
by the Supreme Court the order of the Commerce Court has been 
reversed. In this connection the Commerce Court has been mis- 
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represented by the newspapers. For instance, the Philadelphia 
Ledger for June 8 contained a Washington dispatch reporting the 
reversal of the Commerce Court on June 7 in four cases and stating 
that " the Supreme Court has thus far passed on eight decisions of the 
Commerce Court and has reversed the Commerce Court in them all." 
This statement is misleading. The first four cases (Nos. 21-24), 
although covering four numbers on the Commerce Court docket, 
were really but one case and involved but one question, and were 
disposed of by the Commerce Court and by the Supreme Court in 
but one opinion. The same was also true of two of the other cases 
referred to (Nos. 5, 6). Two other decisions by the Supreme Court 
have since been handed down, in both of which the Commerce Court 
was sustained, so that as a matter of fact the Supreme Court has re- 
viewed decisions by the Commerce Court in six cases. 

THE WATER-LINE REPORTS CASE. 

The first Commerce Court decision to come before the Supreme 
Court was that in the Goodrich Transit Co. and White Star Line case, 
which involved the power of the commission to require reports from 
water carriers. Prior to 1908 the commission had not required 
water carriers to report any of their business except that carried on 
under a common arrangement with a rail line for continuous rail and 
water transportation, and that they need not report their strictly 
port^to-port business. In 1908, by administrative ruling No. 66, the 
commission reversed itself, holding that where a water line united 
with a railroad in joint rates on particular traffic it thereby sub- 
jected all its interstate traffic to the provisions of the act. In Janu- 
ary, 1909, the commission again reversed itself, holding that only 
such traffic as was actually carried under a common arrangement 
with a railroad was subject to the act. In June, 1910, the commission 
reversed itself for the third time and ordered the water lines which did 
any rail and water business to report on their entire traffic. The 
circuit court in Illinois granted an injunction to set aside the order 
of the commission, taking the view of the law to which the commission 
itself had so long adhered. Later the Commerce Court continued 
the injunction on the same ground. The Supreme Court, however, 
reversed the Commerce Court and upheld the commission, holding 
that although the commission might not change or fix water rates 
except where they were used in connection with transportation by 
rail, yet where a water line elected to carry on some of its business 
in connection with a railroad, it bound itself thereby to report all its 
business to the commission. 

THE PROCTER & GAMBLE CASE. 

The interstate-commerce act specifically provides no appeal for a 
shipper who has been denied relief by the commission. The legis- 
lators who framed the act evidently regarded the commission as the 
champion of the shippers and the rights of the latter as safe in its 
hands. The Hepburn amendment of 1906 gave to the circuit courts, 
however, jurisdiction to suspend or annul orders of the commission 
which were not in accordance with the law, and by the amendment 
of 1910 this jurisdiction was transferred to the Commerce Couit. 
Prior to 1910 it had been applied only to affirmative orders by the 
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commission commanding the carrier to do something, and not to 
negative orders denying relief to a shipper. 

One of the first cases coming before the Commerce Court was the 
Procter & Gamble case (No. 9). The Cincinnati, Hamilton & Dayton 
Railroad had in force a tariff provision whereby demurrage was 
chaiged on the privately owned freight cars of the Procter & Gamble 
Co. while these cars were standing loaded on its own private siding. 
The latter company applied to the commission to have this regulation 
set aside as unreasonable. The commission, however, dismissed the 
complaint and upheld the regulation as one designed to keep the 
private cars of the large shippers in service and to prevent discrimina- 
tion in favor of them and against the small shippers who owned no 
such cars. 

The Procter & Gamble Co. then applied to the Commerce Court to 
set aside the commission's order. This the railroad opposed on two 
grounds — first, that the Commerce Court had no jurisdiction to annul 
a negative orde/, and, second, that the order was a proper one. The 
Commerce Court held that it had jurisdiction to hear the appeal, but 
that the commission's decision was light and it would not interfere 
with it. The Procter & Gamble Co. again appealed to the Supreme 
Court. That court decided that it need not pass on the legality of 
the commission's order, since under the law as it now stands the 
Commerce Court has no jurisdiction to hear an appeal by a shipper 
to whom the commission had denied relief. 

This decision was heralded in the newspapers as curbing the power 
"usurped" by the Commerce Court. Few people recognized, how- 
ever, that the power denied the Commerce Court was power to hear 
appeals by shippers as well as by railroads, and that as the result of 
it the shipper who has been refused relief by the commission has 
now no remedy. 

THE HOOKER & EAOLE WHITE LEAD CASE. 

Another case decided by the Supreme Court on the same day as 
the Procter & Gamble case, and also reversing the Commerce Court, 
was the Hooker & Eagle White Lead case. (Nos. 5-6.) 

In 1894 the Cincinnati and Chicago freight bureaus had applied to 
the commission for a reduction of rates over various roads on the 
ground that eastern cities were being unduly favored. The commis- 
sion issued an order requiring the reduction, but the circuit courts 
and the Supreme Court refused to enforce it on the ground that, under 
the act as it then stood, the commission had no power to fix rates for 
the future. This power was later expressly given by the Hepburn 
amendment, and Hooker, as president of the Cincinnati Shippers' 
Association, then applied to the commission for a new order requiring 
a reduction of the rates. The commission issued an order reducing 
the rates somewhat, but not as much as Hooker and his associates 
thought proper. They thereupon appealed to the Commerce Court 
to have the order set aside as unduly favoring the railroads. The 
Commerce Court held that it had the power to hear the appeal, but 
that the rates fixed by the commission were reasonable. Hooker 
appealed further to the Supreme Court, which dismissed the appeal 
on the same ground as in the Procter & Gamble case, holding that the 
Commerce Court had no jurisdiction to hear an appeal by a shipper 
or to set aside an order of the commission in favor of the railroads. 
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THE COMPANY FUEL OAKS CASE. 

In this case the commission had entered an order requiring certain 
railroads to count company fuel cars in rating various coal mines. 
The order was suspended by the Commerce Court by a temporary 
injunction, which was reversed on appeal to the Supreme Court. 

THE LIGHTERAGE CASES. 

In 1907 the Federal Sugar Refining Co. filed a complaint with the 
commission to compel the Baltimore & Ohio and other railroads to 
extend their New York lighterage limits to Yonkers, 10 miles up the 
Hudson. This complaint the commission dismissed. The Federal 
Co. then adopted the practice of having the Ben Franklin Transpor- 
tation Co. carry its sugar by boat from Yonkers to a pier within the 
lighterage limits where it touched, and on this account claimed the 
right to a lighterage allowance equal to that allowed another refinery 
situated within the lighterage limits which operated a wharf leased to 
the railroads and by them used as a terminal. The commission sus- 
tained a second petition based on this new practice; but the Com- 
merce Court issued a preliminary injunction suspending the order on 
the ground that the stopping at the wharf was a mere subterfuge to 
obtain the allowance and that the transportation did not begin bona 
fide within the lighterage limits. This preliminary order was sus- 
tained by the Supreme Court on appeal and was subsequently made 
permanent by the Commerce Court. 

THE STREET-RAILWAY-SWITCH CONNECTION CASE. 

The Hepburn amendment of 1906 gave the commission power to 
compel the railroads to allow switch connections to shippers and to 
lateral branch lines of railroad on certain specified conditions. The 
Cincinnati & Columbus Traction Co. filed a petition to secure a switch 
connection under this provision and obtained an order from the com- 
mission. This order was annulled by the Commerce Court, however, 
on the ground that the traction company was not a lateral branch line 
within the meaning of the act, but was a railroad parallel and com- 
peting with the trunk lines with which it desired a connection. The 
decree of the Commerce Court was affirmed by the Supreme Court. 

At the end of this opinion Mr. Justice Holmes intimated that an 
order by the commission based on its own investigations and not on 
the testimony of witnesses could not be sustained in the courts. This 
dictum gives strong support to a previous ruling by the Commerce 
Court based on the same ground. (Atlantic Coast Line et al. v. 
I. C. C, 194 Fed., 449.) 

Of the six cases, therefore, in which the Supreme Court has re- 
viewed the decrees of the Commerce Court, it has sustained the 
Commerce Court in two. Of the four cases in which it reversed the 
Commerce Court one, the Procter & Gamble case, was a decree sus- 
taining the commission; another the Hooker ease, was one in which 
the Commerce Court had set aside an order by which the commis- 
sion denied reparation to certain shippers; and a third, the Goodrich 
Transit case, was one in which the Commerce Court had merely con- 
tinued a ruling by the circuit court which followed the former deci- 
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sions by the commission on a construction of the act as to which the 
commission had reversed itself three times within two years. 

Another most important point, and one which naturally the pub- 
lic does not understand unless attention be called to it, is that where 
a new court is created or given new and doubtful powers, often the 
only way for the court to find out the extent of these powers is to 
exercise them to their fullest possible scope in order that the ques- 
tion may come before the Supreme Court and it may define the 
powers conclusively. If the court refuses to exercise a doubtful 
power, the matter will usually drop and the existence or nonexist- 
ence of the power not be finally determined for a long time. Mean- 
while parties may be denied relief to which it will be ultimately 
found they were entitled. For this reason a court newly created or 
charged with new duties will often assume greater jurisdiction or 
powers than it really believes itself to possess in order to give the 
highest court the opportunity to settle finally and at once aa many 
doubtful questions as possible. A great many of the early re- 
versals of the commission by the courts are accounted for in this 
way. As a matter of fact, the commission was reversed by the cir- 
cuit courts and the Supreme Court in all but 2 of the first 23 cases in 
which it Bought the aid of the courts to enforce its order. During the 
first few years of the existence of any new court the number of 
reversals often largely exceeds the affirmances. 

The original interstate-commerce act and each one of the nine 
successive amendments to it have presented new and difficult prob- 
lems of law and procedure, which will probably puzzle our best lawyers 
and judges for some time to come. 

The creation of the Commerce Court was a wise and helpful step 
in the solution of these problems. Its jurisdiction has been accu- 
rately defined and it is prepared to do efficiently the useful work for 
which it is bo well fitted. Its abolition would be a serious loss to 
the administration of Federal laws in this country. 

Henbt S. Drinker, Jr. 

Philadelphia, January 1, 1913. 

(Communication addressed to the chairman by Mr. John B. Daish, 

and accompanying in closure :) 

Washington, January 9, 1911. 
Hon. Francis B. Warren. 

United Statei Senate, Wathington. 
Dbar Senator : Reference to the hearings on the Commerce Court, beg to say that 
there has been called to my attention a compilation of all the articles, editorials, etc, , 
on the subject. I transmit same and have to request that it be reproduced as a part 
of the hearings; you will observe that arguments on both sides of the question will 
be found in the various publications. I have the honor to remain, 



Very truly, yours. 



i B. Daish. 



,... ... „j^„ „,„,„,„, ___„w, 1012. Compiled under the direction of H. H. B. Kant, dual MUta* 

iSpbar, Utmi alCgnnss, with the ooaMriilon ot R. II. Johnston, Librarian of tks Bureau o I Railway 
Economics. This list m bated on an original compilation by Mt. Johnston of 58 titles. To then the 
DItMoq of Bibliography added W titles chiefly from legal and official sources and from journals specially 
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Interstate Commerce Com... 
Court has no super vision. 
11, 1912, p. 12, col. 3. 

In the Commerce Court. Traffic World, June 15, 1912. v. 9: 1215-1216. 
HE2714,T7,v.9. 

James, Francis B. New court's jurisdiction. Commerce tribunal has to hear ship- 
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Nevada, December 11, 1911, for the abolition of the Commerce Court, with such 
amendments as will eliminate the jurisdiction of all Federal courts, except the 
Supreme Court, in interstate-commerce cases. Congressional Record, Sixty-second 
Congress, second session, v. 48, No. 13 (current file): 451-452, J11.R5.V.48. 
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review of decisions of Interstate Commerce Commission by the Commerce Court. 
July 23-August 2, 1912. Washington, Government Printing Office, 1912. 298 p. 

Railroad bill. Report. [To accompany H. R. 17536.] Washington, Gov- 
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JURISDICTION OF COMMERCE COURT— ITS 
ENLARGEMENT. 



), Sixty- 
is. I 

Committee on the Judiciary, 

House of Representatives, 

Wednesday, June 18, 191S. 
The committee this day met, Hon. Henry D. Clayton (chairman) 
presiding. 

The Chairman. The committee will be in order. Gentlemen, the 
committee has met this morning pursuant to its resolution adopted 
on yesterday for the purpose of hearing Representative Broussard 
anil quite a number of gentlemen who are interested in the subject 
matter covered by bill H7R. 5902, which was introduced in the House 
on June 6 by Mr. Broussard. Mr. Broussard being present, I would 
ask that he arrange the order in which these gentlemen, who are 
present, shall be heard. The committee will be glad to hear from you 
or any of these gentlemen in the order which you may suggest. 

STATEMENT OF HON. ROBERT F. BROUSSARD, A REPRESENTA- 
TIVE FROM THE STATE OF LOUISIANA. 

Mr. Broussard. Mr. Chairman and gentlemen of the committee, I 
thought that I would make a brief statement of the provisions of the 
bill which I have introduced in the House before the general hear- 
ings as to the importance of this measure should be presented to the 
committee. It is not my purpose to deal with the bill at any length 
beyond attempting to give a definition of each provision in the bill, 
which I expect the members of the committee have before them. 
After having given this brief statement I have one or two documents 
which I desire to present to the committee in support of the bill, and 
then I had purposed asking Mr. Clark, the chairman of the Inter- 
state Commerce Commission, to appear before the committee and 
give his views and the views of the commission regarding this bill, 
after which there are some shippers who are here and have to re- 
turn home this afternoon, and attorneys for organizations of com- 
mercial bodies in the country who would like to be heard, and then 
Mr. Denison, the Assistant Attorney General, who has helped to 
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frame this bill almost in its entirety. I should like to have his views 
presented to the committee. As the hearings develop it may be 
necessary to secure hearings from possibly judges of the Commerce 
Court itself, because there are provisions in this bill which affect 
their tenure in a way, and the committee may find it wise to have 
them here. Possibly members of the commission, outside of Mr. 
Clark, may want to be heard on it. 

I want to say to the committee that last year, after a decision of 
the Supreme Court regarding negative orders, or rather the failure 
of the commission to give an affirmative order upon a complaint, 
had been rendered by the Supreme Court, I introduced a bill similar 
to this bill, however, mot covering the entire scope covered by the 
bill which I am now presenting, but simply with a view to permitting 
shippers, when the commission refused to grant their requests for 
orders against carriers, to have questions of law involved in the 
decision determined by the Commerce Court, just as where orders 
given by the commission against the carriers can be presented to this 
court on the questions of law involved in the decision. A hearing 
upon that bill, together with the bill that had been presented at the 
same time by Mr. Sims, of Tennessee, to abolish the Commerce Court, 
was had before the Committee on Interstate and Foreign Commerce. 
I might say that protracted hearings were had before that committee. 
To come back to the bill which I have introduced at this session, and 
which we are now considering, I thought that the congested con- 
dition of the docket of the Supreme Court of the United States 
warranted transferring some of the cases from that court to the 
Commerce Court in order to make it possible for the Supreme Court 
to more expeditiously handle its docket. 

It is probably known — it has been published in the press — that the 
Supreme Court held a longer session this year by one month than has 
been customary, and yet more than 600 cases remained pending 
before that tribunal for adjudication upon its adjournment the other 
day. When we consider that that court handles nearly 600 cases a 
year — something short of that number — we can easily ascertain that 
the court is fully one year behind with its work despite every effort 
being made by the court to keep up with the increased litigation 
growing out of the increased commerce of the country and the in- 
creased population of the United States. 

In recent years we have adopted quite a number of governmental 
agencies to expedite the public business of the country, and these 
agencies have brought about a new character of suits, all of which, 
under the Constitution, without any action on the part of Congress 
to the contrary, must go for final determination before the Supreme 
Court. For instance, the bankruptcy law has brought numerous 
cases to that court for determination, where, prior to the adoption 
of the bankruptcy law bv Congress, these cases were settled in the 
State courts and under tne laws of the various States providing for 
bankruptcy proceedings. 

The acquisition of Porto Rico and the Philippines, growing out of 
the Spanish -American War, has brought to the Supreme Court other 
cases which must be determined finally by that court, at least until 
Congress exercises the power which it has under the Constitution to 
provide some other tribunal for the final adjudication of these cases, 
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and thereby relieve the Supreme Court of them. Of course, in the 
first instance I have cited, that of bankruptcy cases, there ought to be 
a provision to permit questions of law from the intermediate tribunal 
under my bill — the Commerce Court — to be presented to a supreme 
court where a party complains that that court has not applied the 
law properly. So the acquisition of the Canal Zone and the con- 
struction of the canal, and the civil government which in the last 
Congress has been provided for, will bring cases of all kinds emanat- 
ing in the zone before the Supreme Court for final determination. 
Those cases will be tried by courts provided for in the civil-govern- 
ment bill of the Canal Zone which was passed by the last Congress, 
and on appeal they will come before the United States Supreme' 
Court, which is already more than a year behind with its business. 
The Constitution does not require that these insular cases be finally 
passed upon by the Supreme Court of the United States, because the 
Supreme Court has held that the Constitution goes into these Terri- 
tories only so far as Congress makes it go, and therefore those cases 
can be easily tried and finally adjudicated by some other court than 
the one Supreme Court provided in the Constitution. So I have taken 
these cases and have put the appellate jurisdiction into the Commerce 
Court. Its docket is not large, and under the present operation of 
that court, when it has no further business before the court, the judges 
are used and directed to go into districts throughout the country 
where the district dockets have become congested and help clear up 
these dockets for the judges. The Commerce Court can easily assume 
jurisdiction over these cases, and then the Supreme Court would, to 
the extent of cases arising in those Territories, in the Canal Zone, or 
out of bankruptcy cases, be relieved of its congested docket. 

It has been suggested that there properly might be included in this 
list of jurisdiction cases arising before the Court of Claims: that those 
cases might also be included in that list, and thus further relieve the 
Supreme Court, until we could get it on a basis where litigants would 
not have to wait, not through any fault of the court but through 
the superabundance of business that crowds into that court. In that 
way litigants might have an opportunity to get quick determination 
of issues in which they were vitally interested. The Intermountain 
case, for instance, is still pending before the court. It has been 
argued, and it is a very important case to a vast part of the territory 
of this country, yet the court has not been able to reach it before its 
adjournment. I merely cite that as one of the cases. 

It has been said, and I believe we all agree in the statement, that 
delay in determining a man's rights sometimes amounts to depriving 
him of his rights, and where a court is situated as the Supreme Court 
of the United States is situated to-day, delay \n determining cases 
of public import, such ns the case I have just detailed, is tantamount 
to depriving a community of a ereat deal of the rights which belong 
to it, not through the fault of anyone but because there is not an 
opportunity, working as hard as these judges may and do work, to 
determine cases with that promptitude that ought to follow litigation 
involving questions of any import to the country, not only to indi- 
viduals but to communities. 

Having made this statement, and not desiring to take very much 
of the committee's time, I merely want to call attention to the pro- 
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visions of the bill which, in a general way, I have called attention 
to in the few remarks I have made. I want to deal with each section 
of this bill in detail and do it hurriedly. 

The first section changes an article of the judicial code by provid- 
ing for writs of error and appeals from the Supreme Court and the 
United States District Court of Porto Rico to the Commerce Court. 
It takes these cases from the Supreme Court and makes the Com- 
merce Court the court to try them on appeal. 

Section 2 renumbers an article of the judicial code, conferring 
jurisdiction on the Commerce Court to review, reverse, modify, and 
affirm final judgments and decrees of the Supreme Court of tfre 
Philippine Islands. These cases are of a character which need not 
necessarily, under the Constitution, be tried by the one Supreme 
Court provided for by the Constitution. 

Section 3 confers jurisdiction on the Commerce Court to review, 
revise, modify, reverse, and affirm final judgments and decrees of 
the district court of the Canal Zone. These cases are in the same 
category with the Philippine Islands cases. 

Section 4 amends section 251 of the judicial code, and provides 
for certiorari to the Supreme Court of the United States of cases 
determined by the Commerce Court, except the class of cases now 
appealed from the Commerce Court to the Supreme Court. 

Section 5 transfers the jurisdiction of the Supreme Court in bank- 
ruptcy cases to the Commerce Court. 

Section 6 provides for the disability of a judge: no redesign a ti on 
of judge on Commerce Court after 1916; and that three of the 
judges, instead of four judges out of the five, shall constitute a 
quorum for the transaction of business. Under the present law a 
judge or two judges may be assigned to some district where the 
docket has become crowded, and if a case is presented to the Com- 
merce Court it is necessary to recall one of the judges in order to 
have a quorum with which to do business, but under this bill three of 
the judges may try the case and the two assigned to help relieve the 
congested condition of the docket in some particular district in the 
country can continue to do the work for which they have been sent 
into that district. 

Section 7 amends a section of the judicial code by adding to the 
words "cases brought to enjoin, set aside, annul, or suspend, in whole 
or in part, any order of the Interstate Commerce Commission," the 
following : 

including negative orders dismissing complaints filed before the commission, but 
not Including orders for Ihe payment of money : Provided, however. That the 
provisions of this paragraph shall not be so construed as to give the court the 
right to substitute its Judgment for the judgment of the commission as to mat- 
ters which are either administrative or legislative in character. 

This was the provision which was the substance of my former bill. 
The idea there was to give, as I stated awhile ago, the same right "to a 
complainant whose claim had been denied by the Interstate Com- 
merce Commission to go into the courts in the event a complaint was 
made that the law as applied was misconstrued by the commission 
or that it was beyond the power of the commission to act. Of course, 
we all know that the commission is not a judicial body; it is a busi- 
ness body. It is not composed of judges nor necessarily of lawyers, 
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for that matter, but of practical business men who have a knowledge 
of transportation questions. Congress intended that the commission 
should have the power to decide all questions of fact, and these deter- 
minations of the commission are not to be reviewed, because if the 
courts were permitted to review them, then there would be a substi- 
tution of the judgment of the courts for the judgment of the com- 
mission. 

But the right was reserved, wherever the commission ordered some 
one to do a thing, ordered some carrier to do a certain thing, that if 
the carrier complained that the law had been misconstrued, or that, 
the order of the commission was in excess of the power conferred by 
the law, then the court was open to this particular complainant. But 
if the commission said, "No; we will not issue the order you pray 
for," after investigating the facts, and in determining the case a 
question of the power of the commission to refuse to do it or a ques- 
tion as to the construction of the law under which it is acting became 
the basis of the complaint, that individual, under the present lav, 
is deprived of an opportunity to present the questions of law to the 
Commerce Court and have them finally passed upon by the Supreme 
Court. And there is no doubt in my own mind but that Congress 
fully intended that questions of law determined by a body which is 
legislative and administrative, as well as judicial, should be tested 
by the courts. 

I can now recall to mind the case which prompted my introduction 
of the bill in the last Congress. That case is known as the Tap Line 
case. Tap lines, as you no doubt know, are short roads that feed 
from the private property of corporations or individuals — property 
separated from the main or trunk road to which a particular line 
may run. These short roads had complained of some order of the 
commission refusing to grant them certain rights with regard to 
freight going over the tap lines and then going over the trunk lines. 

The commission refused to grant the order, and the refusal, it 
appeared, was predicated upon the fact that the commission took 
the view — I think I am stating its reasons correctly — that as to a 
shipment on the tap line to the point of destination along the main 
line of which the tap line was a feeder, belonging to a stockholder 
of that line, a public corporation under the law of the State in 
which it was organized and operated — that a stockholder in that 
line had to carry his own goods to the junction point and then pay 
the full rate from the junction point to the point of destination, 
while a man who lived along the line of the road and owned no in- 
terest in the road could get a through rate from the point vf shipment 
over the tap line and over the trunk line to the point of destination. 
Possibly 100 tap lines were involved in this case, principally through- 
out the* South, and half of them, probably, from mv own State, and 
the matter became of such great import that the railroad commission 
of my own State, on its own motion, intervened in the suit in order 
to protect the interests of the State of Louisiana, and especially to 
protect the investments made in the lumber section. Arkansas was 
affected in the same way. and Missouri had some of those cases- 
Texas had a whole lot of cases — but all of the cases were consoli- 
dated and were enabled to be consolidated because there was ono 
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court in which to try the issues involved. But after the decision of 
the Supreme Court in the Procter & Gamble case the Commerce 
Court on its own motion dismissed all of these cases for want of 
jurisdiction. So that what the commission had done was simply 
to refuse petitions which had been made by these various tap lines; 
and, there being no affirmative order in the case, under the Procter 
& Gamble case there could not be a review. 

In that instance the action of the commission was predicated upon 
the idea that as to one set of citizens in a State a road was a common 
carrier and as to other citizens it was privately owned property. It 
had this effect upon the development of the country, particularly in 
the timber sections of the United States, that a man who went out 
in the forest and cut timber on his own land was being penalized 
because, in order to expedite matters, he constructed a road which 
enabled him to bring his product to the trunk line, while the man 
who was more indolent or more careless or not so venturesome, but 
who waited until some one else built a railroad near his land, then 
constructed a mill right alongside of the railroad, and could get 
the advantage of a through rate because he had not taken any part 
in the development of that particular section of the country; he 
could get a through rate to the point of destination, while the man 
who had invested his money in order to reach the market more 
quickly was being penalized by being compelled to carry his freight 
to the junction point, and in order to reach the point or destination 
compelled to pay full rates from that point. There being a question 
of law involved in the proposition, to wit, whether a railroad could 
be held at one and the same time to be a common carrier for one set 
of citizens and not a common carrier as to another set of citizens, of 
course the owners of these properties and the officials of the States 
wherein they were located were anxious to have that question deter- 
mined by a court. 

And the commission itself, after the Commerce Court, on its own 
motion, had dismissed these cases for want of jurisdiction because the 
order was negative, reissued the order, maintaining the first position 
which they had taken, but making it in an affirmative instead of a 
negative, in order to have the courts pass upon the question of law 
involved. Now, I say, when a proposition is presented in which 
the law is so conflicting that the commission or any of the agencies 
of the Government must reverse themselves in order to ascertain for 
themselves and for their own guidance in the future what the inter- 
pretation of the law is, that there ought to be some right of review 
given to the man who claims that the law is not as determined by the 
commission, and some court in which the matter can be finally passed 
upon. So this same provision appears in the bill which was in the 
former bill. 

Then in section 7 I suggest that there be added to the provisions 
respecting mandamus the following: 

Ado" all such maudamus proceedings aa niay be brought to review any action 
of the Tnterstiite Commerce Commission or nny refusal to act. 

There are cases where the commission issues no order, either affirm- 
ative or negative. The commission, finding there is nothing to be 
ordered in its view of the case, does not issue any order, and the 
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litigant in whose case the commission does not issue any order finds 
himself outside all courts. He can not urge any question as to the 
facts in the case; he has no right, under the law, to urge such ques- 
tions before any court. But I think as to the law he ought to have 
his day in court. 

And I may say right here that the effect of the law as it stands 
upon the statute books now, giving jurisdiction to the court in affirm- 
ative orders and not giving any where there is no order issued at all, 
or where the order is a refusal of the petition — that in nearly all of 
the cases against whom an order is issued the party is the carrier, 
because when a railroad wants Jo change its rates there is a provision 
of law which requires it to file those rates with the commission and 
the commission determines as purely between the public generally 
and the company. And after the rates have been determined by the 
commission they become enforceable against the public, against all 
shippers, and when the shipper complains — and in almost every case 
the shipper is the complainant — that he is being overcharged there 
may be a refusal to issue an order, and in that event he is without 
day in court. When an order is issued upon the complaint of some 
community or upon the complaint of an individual shipper, the order, 
if any is given, is invariably against the carrier, and this carrier can 
always go to court with its proposition and have the law determined. 
So you can see in the operation of it to what great disadvantage the 
shipper is and what great advantage the carrier has in these contro- 
versies. 

And I may add this, too: I have had a great number of letters and 
resolutions from commercial bodies throughout the country urging 
the adoption of this bill. A great number of them were filed bv me 
in the hearings before the Committee on Interstate and Foreign Com- 
merce last Congress, but I have never yet had one in which there is 
a denial of the justice of the proposition to give jurisdiction to the 
court over negative orders. I do not know of any commercial body 
anywhere in the country taking the position that that power ought 
not to be given to the Commerce Court. It has been agitated ; it has 
been written about in almost every paper in the country, and my at- 
tention has not yet been called to any body of citizens, commercial 
or corporate, protesting against that power being given to the 
Commerce Court. 

Mr. Dutre. Did we not have a bill before us along that same line, 
introduced by Mr. Borland ! 

Mr. Bboubsard. Yes; there was a bill introduced by Mr. Borland 
at about the same time I introduced my bill, and your committee 
reported favorably on it in the last Congress. I can not conceive of 
anyone being opposed to that jurisdiction being given to the Com- 
merce Court. The commission certainly has never held it ought not 
to be given, and, as I said, I do not know of anybody who holds that 
it ought not to be granted. 

The Chairman. Right in that connection let me state that the 
report to which you have referred was made in the second session 
of the Sixty-second Congress, being Report No. 1012, and made 
July 17, 1912. 
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Mr. Broussard. With the permission of the committee, I should 
like to embody that report in my remarks, so that it may appear in 
the hearings. 

(Said report follows:) 

[House Report No. 1012, Sli It -second Concrew. necond senlon.) 

The Committee on tbe Judiciary, having had under consideration the bill 
<H. R. 25701 ) to amend an net entitled "An net to codify, revise, and amend tile 
laws relating to the judiciary." approved March 3. 1911, and for other purposes, 
report the game back with the recommendation that it be amended as follows 
and that as amended the bill do pass. 

In line 4 strike out the words " and so forth." 

In line 7, after the word "seven," Insert the following words: "and at the 

Amend the title so as to read: "A bill to amend an act entitled 'An act to 
codify, revise, and iinieud the laws relating to the Judiciary,' approved March 3, 
1911." 

The bill aa thus amended will read as follows: 

" That tbe act of Congress entitled 'An act to codify, revise, and amend tbe 
laws relating to the Judiciary.' approved March third, nineteen hundred and 
eleven, be, and it is hereby, amended by adding to section two hundred and seven 
and at the end' thereof tbe following: 'The court shall also have Jurisdiction over 
all cases brought to correct any error of law made by the Interstate Commerce 
Commission in granting or refusing to grant relief In any proceeding before said 
commission.' " 

This bill meets a defect in the law pointed out by the Supreme Court In its 
decision of June 7, 1912. in the case of Procter & Gamble Co. v. United States 
et al., No. 780, October term, 1911. Section 207 of the Judiciary act of March 3, 
1911. provides— 

"First. All cases for the enforcement, otherwise than by adjudication and 
collection of a forfeiture or penalty or by Intllctlou of criminal punishment, or 
any order of the Interstate Commerce Commission other than for the payment 
of money. 

" Second. Cases brought to enjoin, set aside, annul, or suspend, In whole or 
in part, any order of tbe Interstate Commerce Commission." 

Other clauses of tbe first section confer Jurisdiction ujwu tbe Commerce 
Court to try certain cases there referred to ; but so fur as enforcement or 
enjoining the enforcement of orders of the commission is concerned the above- 
Quoted paragraphs are all of the existing law. 

When tbe commission declines to grant relief requested from It by shippers 
or other parties. It simply notes upon its record " petition dismissed." Procter 
& Gamble, shippers, at Cincinnati, Ohio, made complaint before tbe commission. 
complaining of certain provisions In tariffs of the railroad companies. The 
commission declined to grant tbe relief prayed for, and tbe shipper promptly 
went to the Commerce Court and asked for an injunction agaiust the com- 
mission so far as was necessary to correct alleged errors of law committed by 
the commission. 

Tbe United States moved to dismiss the petition on the ground that the 
Commerce Court bad no Jurisdiction. In tbe opinion of the Commerce Court. 
it said : 

"Tbe Jurisdiction of the court is denied on tbe ground that the petitioner 
is a shipper, and the Interstate Commerce Commission having merely dismissed 
the complaint which was made to It, and granted no affirmative relief, that there 
is nothing in the order of dismissal which It entered that affords any basis for 
action here. Or, in other words, that it is only the carrier against which an 
order is made in favor of the shipper that can bring the case for review Into 
this court, the shipper being concluded by the action of tbe commission, what- 
ever it may chance to be. This is a serious question, which merits careful 
consideration, and Is not altogether easy to solve. • • • 

"And while the dismissal of a complaint by tbe commission in a case like 
the present one may not in strictness be an order, in that it does not require or 
prohibit that anything shall or shall not be done, it is so In substance and effect, 
in that, by refusing to Interfere with the practice or the charge complained of, 
it virtually approves it and makes It operative. If it was required by tbe act 
to bold that a ourt could not interfere with such an order, however con- 



UBGENT DEFICIENCY APPBOPBIATION BILL. 261 

liseatory to the shipper It might be. the shipper being thus without legal 
redress, the act might well be declared unconstitutional, as wanting in tine 
process of law. 

"The action of the commissi on. It to be given any force, having thus the 
effect of an adverse decision with respect to the question involved, must be 
regarded, even though negative In character, as an order within the meaning 
of. the statute, which the courts may enjoin or set aside If legal or equitable 
grounds for doing so are found to exist. The petitioner therefore correctly came 
into this court, ns It could previously have gone Into a circuit court of the 
United States — the requisite amount being Involved and the case being one 
arising under the Federal law—to have the action of the commissi on dismissing 
Its complaint set aside and the demurrage charge disallowed, If that should 
be the conclusion reached with regard to It, either by direct decree or by 
remanding the cose to the commission with directions to sustain the complaint." 

Having taken Jurisdiction, the Commerce Court then entered a decree sustain- 
ing the commission's action. From this decree Procter &. (iambic appealed to 
the Supreme Court, and that court, through the chief Justice, in Its opinion, 
held that the Commerce Court had uo jurisdiction of any save affirmative 
orders of the commission. After setting forth the two paragraphs of section 
207 quoted above in this report, the court said ; 

"Giving to these words their natural significance, we think It follows that 
they confer jurisdiction only to entertain complaints as to affirmative orders of 
the commission: that Is. they give the court the right to take cognizance when 
properly made of complaints concerning the legality of orders rendered by the 
commission and confer power to relieve parties in whole or in part from the 
duty of obedience to orders which ure found to be illegal. No resort to exposi- 
tion can add to the cogency with which the conclusion stated is compelled by 
the plain meaning of the words themselves. But If It be conceded for the sake 
of argument that the language of the provision Is ambiguous a consideration 
of the context of the act will at once clarify the subject. Thus, the first sub- 
division provides for the enforcement of orders; that la. the compelling of the 
doing or abstaining from doing of acts embraced by a previous affirmative com- 
mand of the commission : and the second (the one with which we are concerned* 
dealing with the same subject from a reverse point of view, provides for the 
contingency of a complaint made to the court by one seeking to prevent the 
enforcement of orders "f the commission such as are contemplated by the first 
paragraph. In other words, by the cooperation of the two paragraphs, authority 
Is given, on the one hand, to enforce compliance with the orders of the com- 
mission. If lawftd. and. on the other hand, power is conferred to stay the enforce- 
ment of an Illegal order." 

It thus Is plain that under existing law a shipper or other party who may 
not have secured an affirmative order from the commission can not invoke the 
Jurisdiction of the Commerce Court to correct any errors of law made by the 
commission in dismissing a complaint. 

The commission Is not opposed to the bill which confers Jurisdiction npon the 
Commerce Court to correct errors of law made hy the commission. The position 
of the chairman of the commission is stated by him In a communication to 
the chairman of the Senate Committee on Interstate Commerce, and Is as 
follows : 

Xbwpoht. Vt.. Jala G, 1912. 
Hon. Mosks Ci.app, 

Chairman Intemtale Commerce Cnmrnillrc. 

United Slate Senate, Washington. D. C. 

Mr I.»eab Senator: I am just In receipt of telegram from Luther M. Walter, 
of Chicago, urging me to write you recommending legislation by which the 
effect of the decision of the Supreme Court In the Procter & Gamble case, 
denying shippers the right of appeal, might be corrected. 

In the Procter & Gamble case the court held that no proceeding would He 
where the order of the commission wrs one dismissing the complaint. If, 
therefore, a shipper files complaint with the commission and the commission 
through mi error of law dismissed the complaint mid denied relief to which the 
complainant was entitled, no right of petition to the Commerce Conrt existed. 
Upon the other hand. If the commission through an error of law entered an 
order against the carrier, petition might be filed and the error corrected. 

The effect of this was to deny the shipper relief against an error of law 
upon the part of the commission, while the carrier had in such cases nu ude- 
qnate remedy. I can not undertake to give you the opinion of the commission 
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In this mittter, since, while certain phases of the question presented have been 
discussed, uo definite conclusion has been reached. My individual thought Is 
this: 

The Constitution protects the railroad against the confiscation of Its property, 
and the railroad therefore property has n remedy in court against an order or 
the commission which works a violation of the Constitution In this respect. 
The shipper Is not entitled to any relief of this kind, since in the nature of 
things an order of the commission does not violate the Constitution by con- 
fiscating the property of the shipper. 

Under the decisions of the Supreme Court a railroad may attack our orders 
upon three grounds: 

A. Confiscation. 

B. An error of law. 

C. Arbitrary and unwarranted action. 

It seems to me that in some form the shipper should be given the same 
measure of relief against an error of law upon the part of the commission 
which the railroad has. The commission Is an administrative body. Its ad- 
ministrative Judgment can not be properly reviewed by a court In any case. 

Ita decisions often involve mixed conclusions of law and of fact, and I be- 
lieve that ordinarily such conclusions should not he reviewable by court process, 
either In favor of or against the shipper: hut I personally feel that It Is in the 
interest of justice and. above all. In the interest of the commission that errors 
of law committed by It should be corrected In the courts. It Is not in my 
Judgment a wise or a salutary thing to lodge In any tribunal arbitrary power 
beyond what is necessary, and I can see no reason why the legal mistakes of 
the Interstate Commerce Commission could not and should not be corrected. 

I have not given the matter sufficient attention to make a suggestion of the 
exact manner In which this can best be done. 

Very truly, yours, C. A. Pbouty. 

Certainly it Is not equitable that one party to a controversy before the com- 
mission should have the right to correct mistakes of law made by the commis- 
sion while the other party Is denied this right. It is therefore highly desirable 
that speedily the law should be corrected, so that the shippers of the country 
may invoke the Judgment of the court upon the commission's construction of the 
Constitution or of the law. 

The purpose of this amendment Is to afford that relief to the shippers and the 
same measure of judicial review of the commission's action as is accorded the 
railroads at the present time. 

Representatives of various shippers and commercial organizations have called 
attention to the defect in the law and have appeared before the committee, 
Insisting upon Immediate relief from the Procter ft Gamble decision. 

It has never been the purpose or the intent of Congress that the commis- 
sion's Interpretation of the lsw should be final in the sense that there could be 
no judicial review thereof. This, however, as to fact. Is different. 

The proposed bill protects the commission's findings of fact In negative orders 
to the same extent that they are now protected under affirmative orders. The 
commission's findings of fact are not to be disturbed by the court; and the only 
purpose and effect of the bill is to confer jurisdiction upon the Commerce Court, 
bo that shippers will complain of tbe action of the commission In refusing to 
grant relief In whole or In part shall have the same opportunity (o correct the 
commission's errors as is now afforded carriers who are the subjects of affirma- 
tive orders. 

It is the purpose of this bill to put shippers on equal footing with the carriers 
in ob'alnlng a review of the decisions of the Interstate Commerce Commission, 
and for this reason this bill ought to pass. 

Mr. Broushard. Section 8 makes the defendant in the Commerce 
Court to be the Interstate Commerce Commission instead of the 
United States. Under the present law the United States is being 
sued whenever there is an order issued instead of the commission, and 
that has resulted in this: That inasmuch as every suit brought against 
the United States must be defended by the Attorney General, imme- 
diately upon an order being issued the case is transferred directly to 
the control of the Attorney General instead of remaining in the 
commission, which has counsel provided by law, and doubtless the 
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law is interpreted for the commission by the counsel, counsel specially 
employed, with a view to advising the commission as to what the 
law has been or is in regard to questions of transportation. Instead 
of such counsel taking charge of the case being in close contact with 
the commission, whose interest is the public interest, and who wants 
to see its orders enforced, the case is shifted to the Attorney Gen- 
eral's office, busy as the Attorney General's office may be. The At- 
torney General has been compelled to employ special counsel for these 
cases, and, of course, while it has resulted all right, it has brought 
about some confusion in certain cases. The commission having 
adopted the views of its own counsel with regard to issuing an order, 
believe that such counsel should defend the order before the court, 
while the Attorney General, when a case comes before him, brought 
against the United States, may take a different view of the law, 
and under such circumstances you have two sets of attorneys rep- 
resenting two branches of the Government not cooperating. I do not 
mean to say they oppose one another, but they have different views 
of the law, which leads to some embarrassment in the matter. And 
there has been some contention on the part of interested parties that 
tliis condition ought to be relieved. 

The Chairman. How does this bill deal with that subject? 

Mr. Broussard. When the commission issues an order and an in- 
junction is sued out against it, instead of being sued out against the 
United States it is sued out against the Interstate Commerce Com- 
mission, and the men who have advised the commission will take 
charge of the case. The United States can intervene where it has 
an interest involved. The Railroad Commission of Louisiana inter- 
vened in the Tap Line cases, and in this bill the right is reserved to 
the Attorney General to intervene in a suit where there is a great 
question affecting the entire community and the Attorney General, 
in his judgment, thinks the aid of his office ought to be given to the 
commission. But primarily the contest is between the party against 
whom the order has been issued by the commission and the commis- 
sion itself, and when the commission sues to enforce its own orders 
it becomes the complainant instead of suing in the name of the United 
States, and in that way uniformity is obtained, and the defense or 
the prosecution of suits involving the findings of the Interstate Com- 
merce Commission remains in the party which started the proceed- 
ings instead of shifting from one department to the other, and thus 
both parties enabled to enforce its own conclusions of law in a case 
in which there ought to be unity in both prosecution and defense. Of 
course, this does not deprive the Government of any of its rights 
where the issue is of such import as to warrant the Attorney General 
in taking part. He becomes an intervener in the suit, just as a ship- 
per may become an intervener in a suit against a railroad where » 
shipper feels his interest is one way or the other in the controversy. 

Section provides for the commission to preserve record of pro- 
ceedings and make findings of fact and conclusions of law; the for- 
mer are conclusive on courts, if the commission had before it evidence 
to support its findings. This seeks to segregate the facts as deter- 
mined Dy the commission, which under the law are not reviewable by 
the court and ought not to be reviewable, and the law upon which an 
order is issued, which is a reviewable order under the law; in other 
words, to give jurisdiction to the court to entertain both an affirma- 
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the and a negative order or a refusal to grant an order, but to sepa- 
rate the facts determined by the commission and the law upon which 
the order issued or upon which the commission has refused to grant 
an order. 

Mr. McCoy. In line 24, page 10, why do you put in the words " in- 
cluding inferences and conclusions of fact upon undisputed evi- 
dence ? Why would it not do to make it read "and such findings 
of facts shall be conclusive upon all courts"? 

Mr. BRorssARD. You mean to strike out the words "including in- 
ferences and conclusions of fact upon undisputed evidence"? 

Mr. McCov. I do not see what that adds. 

Mr. Bboussard. I really do not see that it does add anything. 

Mr. Denison. I suggested that to Mr. Broussard because of a de- 
cision of the Commerce Court that where nil the details of a great 
mass of facts were undisputed, the conclusion to be drawn from those 
details was a question of law. even though it might be merely the 
question of the reasonableness of a rate, which, in my view, and, I 
think, in the view of the commission, is a conclusion of a fact, 
although all the individual items of fact are admitted. What the 
ultimate fact is. whether, for instance, the rate is reasonable or not, is 
still a conclusion of fact and not a question of law, and to avoid any 
questions on that point, such as did arise in the Commerce Court 
and were held against us, I thought there should be that clause 
inserted. 

Mr. BnorssARD. The twelfth section, which is the last one, except 
the repealing clause, gives the right to intervene before the Commerce 
Court to all parties at interest— shippers, associations, and the like. 

Now, just one word more before I conclude my remarks. I would 
like, with the permission of the committee, to include in raj state- 
ment a copy of the bill known as the Sims bill. H. R. 5611. The pur- 
pose of this bill is to abolish the Commerce Court. That is the title 
of it, nnd T want to get it in this record. 

(Said bill follows:) 

|H. II. 5811. Biilj'tlilrd CoMi-osi, first whsLod.] ' 

A BILL To nbolixb the I'omniprce Court, nnd for other purpowg. 

Be it etiarted by the Senate an/I ffoutte of Itepreseiitatlreit of the t'nilnl 
State* of Ameriea in Congreng flsneiiiofed, TtaiU the Commerce Court, created 
mid established by the act entitled "An act to create a Commerce Court nnd tn 
amend the act entitled 'An act to regulate commerce." approved February 
fourth. eighteen hundred and eighty-seven, as heretofore amended, nnd for 
other purposes." approved June eighteenth, nineteen hundred nnd ten, be, nnd 
the same hereby is, abolished and the Jurisdiction vested in said Commerce 
Court by said aet Is hereby transferred to and vested In the several district 
courts of the United States. 

The venue of any suit hereafter brought to enforce, suspend, or set aside. In 
whole or In part, any order of the Interstate Commerce Commission shall he in 
the Judicial district where some or nil of the transportation covered by the 
order has either its origin or destination, except that where the order does not 
relate to transportation the venue shall be In the district where the matter com- 
plained of tn the petition before the commission arises, nnd exce[it that where 
rim order does not relate either to tmnsportai ion or to a matter so complained 
of before the commission the matter covered by the order stall be deemed lo 
arise tn the district where one of the itetttlouers lu court bas either Its prin- 
cipal office or Its principal operating office. In case such transportation relates 
to a through shipment the term "destination" shall be construed as meaning 
final destination of such shipment. 

The procedure tn the district courts In respect to cases of which Jurisdiction 
is conferred upon them by this act shall be the same as that heretofore pre- 
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vailing In the Commerce Court. The writs and processes of the district courts 
may Id these cases be Issued to any place within the United States: and tin- 
right of appeal from the district courts In such rases shrill be the sameas the right 
of appeal heretofore prevailing under existing law from the Commerce <*>url. 
No preliminary Injunction, or restraining or stay order, sus]>endlug the enforce- 
ment, operation, or execution or, or setting aside. In whole or In part, any order 
made or entered by the Interstate Commerce Commission shall lie Issued or 
granted by any district court of the United States, or by any judge thereof, or 
by any circuit judge acting as district Judge, unless the application for tile 
same shall be presented to a circuit or district Judge, and shall be heard anil 
determined by three Judges, of whom st least one shall be a circuit judge, and 
the other two may he either circuit or district Judges, and unless a majority of 
said three Judges shall concur In grautlng such application. When such appli- 
cation as. aforesaid la presented to a judge, he shall Immediately call to his 
assistance to hear and determine the application two other Judges. Said appli- 
cation shall not he heard or determined before at least five days' notice of the 
hearing has been given to tbe Interstate Commerce Commission, to the Attorney 
General of the United States, and to such other persona as may be defendants 
In the suit. The heariug upon such application shall be given precedence, and 
shall be in every way expedited and be assigned for a hearing at the earliest 
practicable day after the expiration of the notice hereinbefore provided for. 
An appeal may be taken direct to the Supreme Court of the United Slates from 
Ihe order granting, after notice and hearing, a preliminary Injunction, or re- 
straining or stay order, in such case: and upon the tltml hearing of any suit 
brought to suspend or set aside. In whole or In part, any order of said commis- 
sion Ihe same requirement as to Judges and the same procedure ns to expedition 
:lnd apjtenl shall apply. The provisions .if this section shall also apply to the 
Issuing and granting of preliminary Injunctions and restraining or stay orders 
suspending the enforcement, operation, or execution of. or setting aside, orders 
made liy any administrative board or commission created by and acting undei 
ihe statute of a State. And in such case the notice required shall be served 
upon the defendants in the case and upmx the attorney general of the Slate. 
All eases pending in the Commerce Court at the date of the j>nssage of this act 
shall be deemed pending In and be transferred forthwith to said district conns. 
Itjieh of said cases and all the records, papers, and proceedings shall he trans- 
ferred to the district court wherein It might have been Hid at Ihe (ime It wac 
tiled In the Commerce Court if this act had then been in effect : and If it might 
have been tiled In any one or two or more district court* It shall be transferred 
to that one of said district courts which may be designated by the | let It loner 
or petitioners in said case. or. upon failure of said petitioners to act In the 
premises within ten days after the passage of this art, to such one of said dis- 
trict courts as may be designated by the Judges of the Commerce Court. The 
judges of the Commerce Court shall have authority, and are hereby directed, 
to make any and all orders and to take any other action necessary to transfer 
as aforesaid the cases and all the records, pa tiers, and proceeding then land- 
ing In the Commerce Court to said district courts, and In Ibis connection may 
employ such person or persona to assist them as may he necessary, who shall 
be paid, ont of any moneys In the Treasury of the United Slates not otherwise 
appropriated, upon voucher* approved by any of ihe judges of the Commerce 
Conrt. 

Sec. 2. That alt tans or parts of laws inconsistent with this act are re|ieale<l. 

The Chairman. You want to include in your statement, so it may 
be printed as part of the hearing, your bill H. R. 5902. 
Mr. Bboussahd. Yes, sir; I do. 

The Chairman. So that both of those bills will be included. 
(Said bUl follows:) 

in. It. W«a. HUty Itilrd Congtvnft. flr»t ScmH«I.1 

A BILL To reliec- the (tuiirvmc Court and to .■Menu til* Jurisdiction of the ('uinmrrce 

Court, mill fin irtbcr |iuv|>u»'s. 

Be it enacted bu the Semite ami ffow of RrpriWHtalircK of the Vnilei Matt* 
of America jn Cuugrexx hk/umWhiI. Thai the act of Congress entitled "An act to 
codify, revise, and amend the laws relating to the judiciary." approved March 
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third, nineteen hundred and elcveu. be. and tin- same is hereby, amended as 

Section 1. Tliut section two hundred and forty-four of the said act In hereby 
t ransferreil to follow section two hundred nnd seven nnd Is numbered two hun- 
dred mid seven a. nnd n mended so as to rend as follows: 

" Sep. 207a. Write of error Rod appeals from the final judgments nnd decrees 
of the Supreme Court of, and the United States District Court for, Porto Rico 
shall he tnken and prosecuted to the Commerce Court of the United States In 
iiny case wherein Is involved the validity of any copyright or In which Is drawn 
in question the validity of a treaty or statute or of authority exercised under 
the Uuilod States, or wherein the Constitution of the United States or a treaty 
thereof or an act of Congress Is brought in question, without regard to the aum 
or value of the matter in dispute, and In all otlier cases in which the sum or 
value of the matter In dispute, exclusive of costs, to be ascertained by the oath 
of either party or of other competent witnesses, exceeds the sum or value of 
$5,000. Such write of error and appeals shall be taken within the same time. 
in the same manner, and under the same regulations as writs of error nnd 
appeals are now taken to the courts of appenle of the United States from the 
district courts." 

Sec. 2. That section two hundred and forty-eight of tlie act is hereby trans- 
ferred to follow section iwo hundred and seven a and is numbered section two 
hundred and seven b. nnd amended to rend as follows: 

■• Sec. 20Tb. The Commerce Court of the United States shall have jurisdiction 
to review, revise, reverse, modify, or affirm the final judgments and decrees of the 
Supreme Court of the Philippine Islands In all actions, cases, causes, and pro- 
ceedings now [lending therein or hereafter determined thereby in which the 
Constitution or any statute, treaty, title, right, or privilege of the United States 
Is involved, or In causes In which the value in controversy exceeds $26,000, or In 
which the title or possession of real estate exceeding In value the sum of $25,000. 
to be ascertained by the oath of either party or of other competent witnesses, 
la Involved or brought In question ; and such final judgments or decrees may nnd 
can be reviewed, revised, reversed, modified, or affirmed by said Commerce Court 
on appeal or writ of error by the party aggrieved In the same manner and under 
the same regulations and by the same procedure, as far as applicable, us the 
final judgments and decrees of the district courts of the United States." 

Sec. 3. That there shall be added a section, to he known as section two hun- 
dred and seven c, to rend as follows: 

Sec. 207c. The Commerce Court shall have jurisdiction to review, revise, 
modify, reverse, or affirm the final judgments and decrees of the District Court 
of the Canal Zone and to render such judgments as in the oplufon of the said 
appellate court should have been rendered by the trial court In all actions and 
proceedings In which the Constitution or any statute, treaty, title, right, or 
privilege of the United States Is involved and a right thereunder denied, and 
in cases in which the value In controversy exceeds $1,000, to be ascertained by 
the oath of either party or by other competent evidence, and also in criminal 
causes wherein the offense charged Is punishable as a felony. And such appel- 
late ju rlad Icti on, subject to the right of review by or appeal to the Supreme 
Court of the United States as in other cases authorized by law. may be exercised 
by said Commerce Court in the same manner, under the same regulations, and 
by the same procedure as nearly as practicable as Is done In reviewing the final 
Judgments and decrees of the district courts of the United States." 

Sec. 4. That section two hundred and fifty-one of the said act Is hereby 
amended so as to read as follows: 

" Sec. 251. In any case in which the judgment or decree of said court of ap- 
peals Is made final by the section last preceding, and in any case determined by 
the Commerce Court, it shall be competent for the Supreme Court of the United 
States to require, by certiorari or otherwise, any such case to be certified to it 
for its review and determination, with the same power and authority in the 
case as if It bad been carried by writ of error or appeal to said Supreme Court. 
It shall also be competent for said court of appeals. In any case in wbicb its 
judgment or decree Is made final under the section last preceding or for the 
Commerce Court in any case before it, at any time to certify to the Supreme 
Court of the United States any questions or propositions of law concerning 
which It desires the Instruction of that court for their proper decision; nnd 
thereupon the Supreme Court may either give ite Instruction on the questions 
and propositions certified to It, which shall be binding upon said court of 
appeals below In such case, or it may require that the whole record and cause 
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be sent np to it for Ha consideration, and thereupon shall decide the whole mat- 
ter in controversy in the same manner as if it had been brought there for 
review by writ of error or appeal : Provided, That nothing In this act contained 
shall be construed in any way to affect the right of appeal now existing from 
any official Judgment or decree of the Commerce Court to the Supreme Court of 
the United States, as Is now provided for In an act entitled 'An act to create a 
Commerce Court and to amend the act entitled "'An act to regulate commerce," 
approved February fourth, eighteen hundred and eighty-seven, as heretofore 
amended, and for other purposes,' duly approved June eighteenth, nineteen 
hundred and ten." 

Sec. S. That section two hundred and fifty-two of the said act Is hereby 
transferred to follow section two hundred and seven c iind Is numbered section 
two hundred and seven d, and amended to read as follows: 

" Sec. 207 d. Tbe Jurisdiction vested In the Supreme Court of the United 
States and tbe Justices thereof by the bankruptcy act of July first, eighteen 
hundred and ninety-eight, and the amendments thereof, is hereby transferred to 
and vested In the Commerce Court nnd the judges thereof." 

Sec. 6. That section two hundred shall be amended to read as follows; 

" Sec, 200. There shall be a court of the United states, to be known as the 
Commerce Court, whlcb shall be a court of record and shall have a soul of 
such form and style as the court may prescribe. Tbe said court shall be com- 
posed of Ave Judges, to be from lime to time designated and assigned thereto 
by the Chief Justice of the United States from among tbe circuit Judges of the 
United States for the iierlod of five years, except that In the first Instance tbe 
court shall •be composed of the five additional circuit Judges referred to In 
the nest succeeding section, who shall be designated by the President to serve 
for one, two, three, four, nnd Ave years. res|>ec lively, In order that the period 
of designation of one of the said Judges shall expire in each year thereafter. 
In case of the death, disability, resignation, termination of assignment, or 
temporary assignment to other Judicial service of any judge of the Commerce 
Court or in case of a relinquishment of assignment approved by the Chief 
Justice of the United States the Chief Justice shall designate a circuit Judge 
to fill the vacancy so caused and to serve during the unexpired period, or any 
part thereof, for which the original designation was made. After the year 
nineteen hundred and sixteen no circuit judge may be redesignated to serve in 
the Commerce Court for the period Immediately after the expiration of the 
period of his last previous designation. The Judge first designated for the 
five-year period shall be the presiding Judge of the said court, and thereafter 
the judge senior In designation shall be the presiding judge. The associate 
judges shall have precedeuce and shall succeed to the place and jwwers of the 
presiding Judge whenever be may be absent or incapable of acting in the order 
of the date of their last designations, except that such five additional Judges 
during the time of their original designations nnd any subsequent designation 
made during or prior to the year nineteen hundred and sixteen shall bate such 
precedence and succession In the order of the length of their original desig- 
nations. Three of said judges shall constitute a quorum, and at least n 
majority of the court shall concur in all decisions. Each of tbe Judges during 
the period of his service In the Commerce Court shall, on account of the 
regular sessions of the court being held In the city of Washington, receive In 
addition to his salarv as circuit Judge an expense allowance at the rate of 
$1,500 per annum." 

Sec. 7. That section two hundred and seven shall be amended in read as 
follows : 

"SEC. 207. That the Commerce Court shall have jurisdiction possess^ I by 
circuit courts of the United States and the judges thereof Immediately prior 
to June eighteenth, nineteen hundred and ten, over nil cases of the following 
binds: ..... 

"First All cases for the enforcement, otherwise than by adjudication and 
collection of n forfeiture or penalty or by Infliction of criminal punishment, of 
any order of the Interstate Commerce Commission other than for the payment 
of money. 

" Second. Cases brought to enjoin, set nside, annul, or suspend in whole or 
in part any order of the Interstate Commerce Commission, Including negative 
orders dismissing complaints filed before the commission, but not including 
orders for the payment of money : Provided, however. That the provisions of 
this paragraph shall not be so construed as to give the court the right to suh- 
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stitute its Judgment for tbe Judgment of Die cum miss Urn as to matters wntcb 
are eitlier administrative or legislative in character. 

•• Third. Rnch pases as by section three of the set eutltled 'An act to further 
regulate commerce with foreign nations and among the States,' approved 
February nineteenth, nineteen hundred and three, are authorised to be main- 
tained In a circuit court of the United State*. 

■' Fourth. All such mandamus proceedings as under the provisions of section 
twenty or section twenty-three of the act entitled 'An act to regulate commerce,' 
approved February fourth, eighteen hundred and eighty-seven, as amended, are 
authorized to be maintained in a circuit court of tbe United States; and alt 
such niiindaniuH proceedings as may he brought to review any action of the 
Interstate Commerce Commission or any refusal to act. 

" Nothing contained In this chapter shall he construed as enlarging the Juris- 
diction now |Hissessed by the district court of the United States or the Judges 
thereof that Is hereby transferred to and vested in the Commerce Court. 

" The Jurisdiction of the Commerce Court over cases of the foregoing classes 
shall be exclusive, hut this chapter shall not affect the Jurisdiction now pos- 
sessed by any district court of the United States over cases or proceedings of a 
kind not within the above-enumerated classes." 

St-.cS. That section two hundred and eight of the said net 1* herehy amended 
so as to read as follows : 

" Skc. 20S. Suits to enjoin, set aside, annul, or suspend any order of the Inter- 
state Commerce Commission shall be brought in the Commerce Court against 
the Interstate Commerce Commission. The ]>eudeuc.v of such suit shall not of 
Itself stay or suspend the operation of the order of the Interstate" Commerce 
Commission; luit the Commerce Court, in Its discretion, may restrain or sus- 
pend, in whole or lit part, the operation of the commission's order pending the 
Dual bearing and detenu last Ion of the suit. No order or Injunction so restrain- 
ing or suspending an order of tbe Interstate Commerce Commission shall be 
made by any court or Judge except upon hearing, after five days' notice to the 
commission, and upon a p|ieelne finding contained In the order that the valldlty 
of tbe commission's order Is seriously doubtful and that the Irreparable injury 
to the petitioner from Its enforcement jietuleiite lite would he substantially 
greater than the irreparable Injury to tbe beneficiaries of the order from Its 
Suspension," 

Sec.!). That there shall be added a section, to he kmnvu as section two hun- 
dred and eight a, to read as follows: 

"Bur. 208a. The Interstate Commerce Commission shall preserve the record 
of its proceedings, including the testimony taken before It, and upon making Its 
determinations or orders shall make and file as part of Its reports Its findings 
of fact and Its conclusions of law; and such findings of fact. Including Infer- 
ences and conclusions of fact upon undisputed evidence, shall be conclusive upon 
all courts, provided that there was before the commission evidence to support 

Sm., 10. That section two hundred and nine of the slid act Is hereby amended 
so as to read as follows; 

■' See. 20!). The original Jurisdiction of the Commerce Court shall be Invoked 
by tiling la the (•dice of the clerk of tbe court a written petition setting forth 
briefly ami succinctly the facts constituting the |«t it loner 'i cause of action, and 
specifying the relief sought, and containing us exhibit or otherwise a copy of 
the report and order of the commission which is concerned. A copy of such 
petition shall be forthwith served by the marshal or a deputy marshal of the 
Commerce Court or by tbe proper I'nlted States marshal or deputy marshal 
u |ion. every defendant therein named, and when the Interstate Commerce Com- 
mission is a party defendant the service shall be made by filing a copy of said 
petition in tbe office of the secretary of the Interstate Commerce Commission 
and In tbe Department of Justice. Within twenty days after the petition Is 
served, unless that time Is extended by order of the court or a judge thereof, 
an answer to the petition shall be filed in the clerk's office and a copy thereof 
mailed to tbe petitioner's attorney, which answer shall briefly and categorically 
respond to the allegations of the petition. No replication need be filed to the 
answer, and objections to the sufficiency of the petition or answer as not setting 
forth a cause of action or defense must be taken at the final hearing or by 
motion to dismiss the petition based ou said grounds, which motion may be 
made at any time before answer la filed. In case no answer shall be filed, as 
provided herein, the petitioner may apply to the court on notice for such relief 
as may be proper upon the facts alleged in the petition. The court may, by 



URGENT DEFICIENCY APPROPRIATION BILL. 269 

role, prescribe tbe method of taking evidence to cases peudlug Id said court, 
and ma; prescribe that tbe evidence lie taken before a single judge of tbe court, 
with power to rule upon the admission of evidence. Except as may be other- 
wise provided in this chapter, or b.v rule of the court, the pmctice and procedure 
In the Commerce Court shall conform as nearly as may be to that In like cases 
In a district court of the United States." 

Sec. 11. That section two hundred and eleven shall be amended to read as 
follows : 

•' Sec. 211. All cases and proceedings brought on behalf of tbe Interstate Com- 
mwee Commission or In support of Its orders shall be brought by and lu the 
name of the commission, and all cases brought to review any of Its orders or 
determinations shall be brought against it; aud the commission, by its own 
counsel, shall have charge of and conduct such cases and proceedings on behalf 
of the commission, at ail stapes thereof, In any court : Provided, That whenever 
Id the opinion of the Attorney General the public interests are Involved, the 
United States may. by the Attorney General, Intervene in any case or proceed- 
ing whatever aud at any stage thereof, whether in the Commerce Court, the 
Supreme Court, or any other court." 

Sec. 12. That section two hundred and twelve shall be amended to read as 
follows : ' 

" Sec. 212. Any party or parties In interest to the proceedings before tbe 
commission, In which an order or requirement Is made, may appear as parties 
thereto of their own motion and as of right, and be represented hy their counsel, 
In any suit wherein Is Involved tbe validity of such order or requirement or 
any part thereof, aud the interest of such party; and the court wherein Is pend- 
ing such suit may make all such rules and orders as to such appearances and 
representations, tbe number of counsel, and all matters of procedure, and other- 
wise, as to subserve the ends of Justice and speed the determination of such 
suits: Provided, That communities, associations, corporations. Arms, and Indi- 
viduals who are Interested in tbe controversy or question before the Interstate 
Commerce Commission, or In any suit which may be brought by anyone under 
the provisions of this chapter, or tbe acts of which it is amendatory or which 
are amendatory of it, relating to action of the Interstate Commerce Commission, 
may intervene in said suit or proceedings at any time after the Institution . 
thereof; and the commission shall not dispose of or discontinue said suit or 
proceeding over the objection of such party or Intervener aforesaid, but such 
Intervener or Interveners may prosecute, defend, or continue said suit or pro- 
ceedings unaffected by tbe action or nonaction of the commission therein." 

Sec. 13. That all acts and parts of acts In conflict with the provisions of this 
act be, and the same are hereby, repealed : Provided, That any case or proceed- 
ing, original or appellate, over .which the Commerce Court is hereby given juris- 
diction, which may be pending or have been begun in any other court before the 
date upon which this act shall become effective, shall be forthwith transferred 
to the Commerce Court if It has not yet proceeded to final Judgment or decree 
In such other court, unless It has been finally submitted for the decision of such 
court, in wblcb case the cause shall proceed In such court to final Judgment or 
decree and further proceeding thereafter, and If remanded, such cause may be 
sent back to the court from which tbe appeal was taken, or to the Commerce 
Court for further proceeding, as the Supreme Court shall direct ; and all previous 
proceedings In such transferred case shall stand and operate notwithstanding 
the transfer, subject to the same control over them by the Commerce Com**, and 
to tbe same right of subsequent action in tbe case or proceeding as If the trans- 
ferred case or proceeding had been originally begun lu or appealed to tbe 
Commerce Court. The clerk of the court from which any case or proceeding 
Is transferred to the Commerce Court shall transmit to and file in the Com- 
merce Court the originals of all papers filed In such case or proceeding and a 
certified transcript of the record entries In the case or proceeding up to the 
time of the transfer. 

Mr. Broubsard. I want to get Mr. Sura's bill in this record for 
this reason: Of course, it is no great concern of mine what committee 
shall have jurisdiction over this bill. My own opinion is that this 
committee has jurisdiction of the bill. It has been referred to the 
Committee on Interstate and Foreign Commerce, and my reason fur 
believing that it belongs to this committee and not to the other com- 
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m it tee is because it proposes to abolish a court and to take the juris- 
diction of that court and vest it in other courts. It seems to me it is 
a question relating to the judiciary. Mr. Sims takes the position 
that inasmuch as the Interstate Commerce Committee created the 
Commerce Court that its abolishment must be through the same 
channel. With regard to its reference, however, it is only fair to 
those who defend the abolishment of the court that the process under 
which they propose to do it should be submitted to the Judiciary 
Committee, which is the committee of the House that is selected espe- 
cially with regard to the qualifications of its members as lawyers to 
pass upon questions of law and of jurisdiction of courts. 

The Chairman. And procedure as well. 

Mr. Brousbard. Yes. I do not think there is any demand any- 
where in this country for the abolishment of the Commerce Court, 
There has been no resolution of any commercial body anywhere to 
which my attention has been called for the abolishment of the court. 
The shippers of the country, who probably would have more right to 
complain of the conditions and who are prevented under the law 
from presenting their questions of law for determination in any 
t'ou rt in the land, might complain, yet we have numerous petitions 
directed to Congress asking that this bill introduced by Mr. Sims be 
not adopted. Commercial bodies from all sections of the country, 
commercial journals, and others oppose the abolishment of the court. 
The commission has not asked for the abolishment of this court ; the 
Attorney General has not asked for it; the President has not asked 
for it ; in fact, I can not conceive of anyone who would want this 
court abolished in which questions of transportation could be quickly 
determined, especially when the life of a community may depend 
upon just competition where different rates are established to some 
point, driving one community clean out of the market and building 
up another community through some action on the part of a carrier — 
I can not conceive of anyone who would want a court abolished that 
has expedited the determination of these decisions between commu- 
nities struggling for existence, one against the other, or between indi- 
vidual shippers in the country struggling in the field of competition 
to supplant their rivals in the same business. 

The only possible demand there is for it might be from the car- 
riers. I do not say that it does come from them, but the only pos- 
sible complaint to the existence of a special court to expedite these 
differences — the determination of these questions— might come from 
the carriers, and the reason I say that is this: That under the old 
system, before the creation of this court, it required on an average 
nearly two years to determine as to who was right as to rates fixed 
between competing points or between individuals engaged in com- 
petition in transportation from a common point where they have 
competitors, while in the Commerce Court, according to the report 
of the Attorney General, it has required less than two-thirds of one 
year on an average to determine these cases. Therefore the shipper 
has a court in which his rights are determined three times as fast 
under the present system as under the old system. Certainly a 
shipper does not want to be dragged into a litigation extending over 
two years when the orders of the commission itself have a life no 
longer than two years. Of course, I can conceive that the railroads 
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might want that changed, because under the terms of the Sims bill 
a railroad against whom an order is issued by the commission, instead 
of coming to a central court, located right next to the commission, 
they can go into any court where its line extends and can invoke 
the power of the court in that jurisdiction to enjoin the work of the 
commission. It is optional with the railroad what court it will select, 
and naturally it would select the most encumbered docket it could find 
to exercise jurisdiction over its controversy, and in that way could 
prevent the early determination of the issues between itself and the 
complaining shipper. When a shipper had already secured an order 
from the commission, it would enable the railroad to hide behind a 
crowded docket in some district far from the Capital and compel 
the Interstate Commerce Commission and the Attorney General to 
send its officers and attorneys to that distant point in order to try 
the case. 

It was bad enough when these cases, under the old system and be- 
fore the creation of the Commerce Court, could go into 9 circuits 
in the United States, but the Sims bill provides an opportunity to 
go into 80 different districts in the United States to present these 
injunctions. It would be impossible to consolidate cases, such as the 
Intermountain cases have been consolidated and such as the Tap Line 
cases have been consolidated; and instead of having the same issue 
presented in a dozen or more cases, as would be done in these two 
instances I have spoken of, and having that issue tried quickly and 
gotten rid of quickly, there would be many cases brought in many 
districts which, I am sure, all will concede would not be as satisfac- 
tory as having all of the cases consolidated and presented together. 

I have heard it stated by no less a personage than the chairman of 
the Interstate Commerce Commission — and I think I violate no con- 
fidence in mentioning this — that in one case pending before that com- 
mission it could have gone into every jurisdiction from Seattle to 
New York — that some controversy growing out of some order could 
have gone into every district court from Seattle to New York ; yet by 
having the Commerce Court all of these orders can come into one 
court; there they are consolidated, tried, quickly disposed of, and go 
to the Supreme Court for final determination. So, as I said, I do 
not know of any public demand for the abolishment of this court, 
either in the press of the country, through the commercial bodies of 
the country, the shippers, or even the railroads. On the contrary, the 
shipper wishes to expedite the determination of the suits, but if they 
hang for a great length of time they bring about hardships to the 
community that complains or to the individual shipper who com- 
plains. 

I have here just a couple of documents that I would like to make a 
part of this hearing. Later on, if the chairman will permit me, I 
will secure from the printed records of the hearings before the Inter- 
state and Foreign Commerce Committee the indorsements of this 
dual jurisdiction, or. rather, this jurisdiction over negative orders, 
as they were filed with the committee last Congress. 

The Chairman-. Without objection, Mr. Broussard, just hand such 
documents to the stenographer as you want included in your remarks, 
and they will be incorporated. 
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Mr. Broussard. All right. Here is one from the Merchants and 
Manufacturers' Association of Baltimore that I have just received: 

MSCHAKTS & MANUFACTURERS ASSOCIATION. 

Baltimore, June 9, 1913. 
Hon. Kobut F. Broubsabo, 

Washington, D. C. 
Dkau Kir: It is with pleasure that I advise yon that the executive committee 
of this organization unanimously approved of H. R. 4765. being a bill Intro- 
duced by you in tlic House of Represent a tives of the United States. 
Very truly, yours, 

RoiiBBT J. Beacham. Secretary. 
Telegram from the National Lumber Manufacturers" Association, 
which came to me a few days ago : 

Kansas City, Mo., June 4, 1913. 
1 1 on. It. V. Broussard, 

Hiiuxc of Rcprcucntatirc. Washington, D. C: 
Convention of National Lumber Manufacturers' Association, representing 
unnual shipments of 500.000 cars, has just adopted following resolution: 

" Renoir ctf, That we strongly favor retention of Commerce Court and urge 
sufficient appropriation therefor; iirovide It the given jurisdiction over negative 
orders of Interstate Commerce Commission, us provided In Broussard bill. In 
order to afford relief to shippers as well as railroads: and further 

" RCKOlrcd. That we strongly urge appropriation. In any event, to continue 
Commerce Court until action tab en by Congress on Broussard bill, No. 4705." 
National Lumhek Uanufactusebs' association, 
J. E. Rhoaueh, Secretary. 

The Chairman. Here are some telegrams that came to the chair- 
man. Voit might look them over and use such as you think you want. 

Mr. McCoy. Did the Interstate Commerce Committee make any 
report i 

Mr. Broussard. No, sir. The Procter & Gamble decision occurred 
late in the last session, and the hearings extended to within the time 
when all committees ceased to make reports, so that the bill died with 
the end of the session. While these hearings were going on Mr. 
Borland, of Missouri, introduced a bill, and my bill is practically the 
same as his: there was very little difference in the wording of it. 
This committee favorably reported the Borland bill, but too late for 
its consideration at the last session. 

The Chairman. There was this difference, however, between your 
bill and the Borland bill, that vour bill enlarges the subject matter 
of the jurisdiction of the Commerce Court; it extends it over a broader 
held than the Borland bill did. 

Mr. Broussard. My bill does all that the Borland bill proposed to 
do. and then it makes the Commerce Court a supreme court for such 
cases as under the Constitution can be determined by some other 
appellate court than the Supreme Court of the United States. 

The Chairman. Cases from the Canal Zone and cases from Porto 
Rico and the Philippines! 

Mr. Broussard. Yes; and bankruptcy cases; and I am not so sure 
but what it might be wise to include cases arising from the Court of 
Claims. The Constitution requires a majority or the Supreme Court 
to constitute a quorum, and if our business continues to grow and 
our commerce increases I can not see how we are going to relieve that 
court unless we take awav from it the consideration of the class of 
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cases I have mentioned: and I think we should give the Commerce 
Court the power to finally adjudicate them, because the business must 
continue to crow and those cases become more numerous. The ap- 
pointment of additional judges on the supreme bench is not going to 
relieve the situation, because the Constitution makes a majority ofthe 
court constitute a quorum, so that at least a majority of the court must 
sit together when a case is being tried and argued ; they can not divide 
the work. I do not say this in any criticism of the supreme court of 
my own State, but in the recent election there the criticism was made 
that the Supreme Court of Louisiana had become a one- judge court, 
that one case was argued and then assigned to one judge and another 
ease assigned another, and there was complaint as to that method ; 
but the Constitution provides that the Supreme Court of the United 
States shall have a quorum of the court, and a quorum is ;i majority 
of tin? court, and, therefore, you can not subdivide that work, because 
in order to have a quorum there must be a majority of the court work- 
ing at the same time upon the same cases before it. So that the ap- 
pointment of additional judges to the court will not relieve us of a 
situation of having more than a year's work upon the docket when 
the court adjourned day before yesterday. 

I think last year they decided, my information is, 574 cases, and 
they left GOO cases yet to be determined. So there is more than one 
year's work to be done. There are 40 or 50 cases which my bill 
would take from them, probably 50 or 60, and I think if it should 
be determined to include the Court of Claims cases you might be 
able to take 50 or 60 more, and then gradually get the court right 
up to its docket. The business of that court has increased, and it 
must necessarily continue to increase as the country develops and 
population increases and commerce increases, and there should be a 
remedy found. In my judgment the remedy is not to amend the 
Constitution or to have additional judges appointed, but to take 
away from that court all of the cases that it is possible to take away 
and give them to another court. So that if this bill were ever to 
become a law the Commerce Court would cease to be what it is now 
termed, " a commerce court," but it would have all the jurisdiction 
of the Commerce Court, and the added jurisdiction that is proposed 
under the Borland bill and my last year's bill. In addition to that 
jurisdiction I thought it would be well to make it a final court for 
certain classes of cases, and to send certain cases to it rather than to 
the Supreme Court, and thus relieve the Supreme Court of the bur- 
den of having such a heavy docket as to make it impossible for them 
to keep up with its business. 

Here is a telegram from Kansas City, Mo., addressed to the chair- 
man, which I would like to make a part of these minutes: 

Kansas City, Mo., June 17, 1913. 
Hon. H. D. Clayton, 

Chairman Haute Juiioiary Committee, WaaMngton, D. C: 

Please give most careful consideration to Brouesanl bill, 0902, in committee 
bearing to-morrow. I consider this legislation extending Jurisdiction of Com- 
merce Court of great Importance, and trust you will heartily favor Its en- 
actment. 

J. B. WniTE. 
10818—13 18 
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Another one from Kansas City and one from St. Louis: 

_ Kansas City, Mo., June 11, 191$. 

Hon. H. D. Clayton, 

Chairman Judiciary Committee, Houte of Representatives, 

Washington, D. ft: 
On bebnlf of mill mid lumber companies in wblcb I am interested, and also 
on behalf of numerous shippers In the Southwest, I urge the favorable con- 
sideration by your committee of Broussard bill, H. It. 5902. The continuation 
and the extension of the Jurisdiction of the Commerce Court Is of vital im- 
portance to us in the Southwest We have experienced the Inconvenience and 
delay of going Inlo various district courts, and also the inability to get redress 
before the commission upon dismissal of oar petitions. 

It. A. Lost). 

St. Louis, Mo., June 17, 191S. 
Mr. H. D. Clayton, 

Chairman House Judiciary Committee, 

Washington. D. 0.: 
Lumbermen's Club, St Louis, wishes to go on record as In favor of Brous- 
sard's bill. H. B. 5902, which comes before your committee to-morrow. Club 
hopes committee will act favorably, as we believe scope of Commerce Court 
should be enlarged and shippers shown same privileges as railroads. 

O. A. Pieb, Secretary. 
There are a good many others that have come here, and later, as 
we proceed, I will get all of them together and put them in the 
hearings. 
The Chairman. Very well. 

Mr. Broussard. I thank yon very much for your attention, gentle- 
men. 

STATEMENT OF LUTHER M. WALTER, ESQ. 

The Chairman. Give your name and address to the reporter, 
please. 

Mr. Walter. Luther M. Walter, Chicago. I had the pleasure of 
appearing before you last July in support of the Borland bill, which 
was reported, but immediately after that took place the House Com- 
mittee on Interstate and Foreign Commerce held hearings lasting 
over the most of two weeks on similar matters, but nothing was done 
by way of a report. 

I just want to add to what was said by Representative Broussard, 
that unless this committee has jurisdiction of matters dealing with 
the jurisdiction of the courts, then other committees of the House 
that deal with substantive legislation might say what the Congress 
could do on matters affecting its jurisdiction, and you would find 
yourselves relieved unless it be as to the salaries and tenure of the 
judges and the tenure is fixed by the Constitution, and the Committee 
on Appropriations might take care of the salaries of the judges. I 
am convinced that this is the proper committee for the legislation, 
and was at that time, but because of the hearing culled by the Com- 
mittee on Interstate and Foreign Commerce we, of course, were ready 
to present our side, and did present it. 

And I may say that if an examination is made of the hearing in 
the Senate, which was on the Borland bill — I do not know what the 
docket number is — and of the printed hearings before the House 
Committee on Interstate and Foreign Commerce, you will find that 
there was no objection from any source to this negative Jurisdiction, 
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so called, except the vague idea that in conferring jurisdiction to 
review negative orders as to questions of law you might in some way 
make it possible to investigate facts that had been before the commis- 
sion, and that the commission did not want done, nor did the shippers 
of the country care to have purely questions of fact reviewed by any 
court. Mr. Broussard well stated that under the present procedure 
an affirmative order is directed against the carrier, and that order 
can be taken into court by anybody affected thereby, but when the 
petition is dismissed the shipper is absolutely helpless, no matter 
what construction of the statute is made by the Interstate Commerce 
Commission and no matter how arbitrary and without foundation the 
decision may be. 

In your report on H. R. 25751 last year you will find a letter from 
Commissioner Prouty. I will just quote one paragraph from that 
letter, in which he says : 

It la not, la my judgment, a wise or salutary thing 10 lodge In auy tribunal 
arbitrary power beyond what Is necessary, tmd I enn see uo reason why the 
legal mistakes of the Interstate Commerce Commission could not and should 
□ot be corrected. 

Now, that is my understanding of Mr. Prouty's view and of the 
Interstate Commerce Commission's view of the question of appeal. 

There is an appeal from affirmative orders, but on negative orders 
or orders of dismissal there is no appeal, and in that question of 
appeal from negative orders we are deeply interested. When I 
appeared before this committee last year I called attention to the 
conditions that existed in reference to the cases known as the Tap 
Line cases.- I called attention to the fact that the Interstate Com- 
merce Commission had decided that out of 99 industrial yellow-pine 
lumber railroads 36 were not performing a service of transportation 
by a common-carrier railroad subject to the act to regulate commerce; 
that is, that they were not common carriers of traffic and were not 
therefore entitled to participate in a joint rate with common car- 
riers. We carried that question to the Commerce Court for review 
because we were confident that there was a misconception on the 
part of the Interstate Commerce Commission of the provisions of 
the act to regulate commerce, particularly of the commodities clause, 
because that section of the act applicable to this situation, and known 
as the commodities clause, was fully argued and debated in Congress, 
and was intended to cover precisely this condition. On this appeal 
we were met by the decision of the Supreme Court of the United 
States known as the Procter & Gamble decision. 

I do not think that this Procter & Gamble decision is susceptible 
to the interpretation that the Commerce Court placed upon it, but, 
however that may be, our people were left without remedy, and we 
came to Congress for relief. You speedily reported a measure, fol- 
lowing the Procter & Gamble decision, that would have given us 
relief, but no legislation was enacted by Congress. Now, in that 
case, the commission, in order that we might take the question up 
for review, amended the order so as to forbid the trunk lines from 
making joint rates with these industrial lines. We then went into the 
Commerce Court, and in that court we were met with a motion to' 
dismiss for want of jurisdiction on the ground that it was still a 
negative order. While the argument in that case has been had and 
the testimony taken — we have spent $8,500 for printing the record 
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in that case — and although the court has denied the motion to 
dismiss, we are still as yet resting under this cloud. We went to the 
Supreme Court within the stated time, but if this court is not con- 
tinued, we are afraid that we will find that we have spent that money 
without result. This situation has arisen because of this condition : 
That no review can be had of a negative order under the ruling of the 



Supreme Court in the Procter & Gamble case. 

I might point out some other cases by \ 
gone to the Supreme Court of the United States upon affirmative 
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orders where exactly the same questions were determined, but which, 
if they had arisen under negative orders of the Interstate Commerce 
Commission, could not have been reviewed. 

Take the Eichenberg case. There the Interstate Commerce Com- 
mission found that the Southern Pacific Terminal Co. was giving 
to one Young a preference and advantage at the port of Galveston 
by leasing to him a certain wharf where his men sacked cotton seed 
and cottonseed meal. The commission ordered the Southern Pacific 
Terminal Co. to cease and desist from giving Young that preference 
and to cease from discriminating in his favor. That case went to the 
Supreme Court of the United States and the commission was sus- 
tained, but if the commission had said to the complainant, "No; 
this is not an unlawful discrimination; this man Young is entitled 
to receive this treatment," the complainant could not have gone into 
any court and had that question determined; yet, because it was an 
affirmative order and directed against that carrier, the question could 
be reviewed. 

In the Portland Gateway case the commission, by an affirmative 
order, required the Northern Pacific Railway Co., with its connec- 
tions, to establish through routes and joint rates for passengers and 
their baggage from Chicago and eastern points to Seattle via Port- 
land, Oreg. The commission held, as a matter of law, that the fact 
that passengers desired to use different routes was sufficient to war- 
rant their holding that the route via the Northern Pacific from St. 
Paul was not a reasonable or satisfactory through route. The com- 
mission said that the passenger had the right to select his own route; 
that his comfort and the new sights to be seen along the route were 
matters that he could take into consideration in the selection of the 
route. That holding was then made the subject of an affirmative 
order and as an affirmative order was appealed, and on that appeal 
the commission was reversed, because they held that the passenger 
must be satisfied with the route if it is a good one. Now, that ques- 
tion could not have been determined if the commission had dismissed 
that case in the first instance. 

What is known as the Shreveport case is one to which I shall call 
your attention. It involves a question as to how far the Federal 
power can reach out and correct any inequalities arising out of rates 
made by State authority when compared with interstate rates apply- 
ing over the same railroad. In that case the vote was four to three 
in favor of this power. I happened to be counsel for the Louisiana 
Railroad Commission. That case was decided by a vote of four to 
three against the Railroad Commission of the State of Texas, bat if 
they had dismissed that suit that question could not have been ap- 
pealed to any court. The common carriers in that case were ordered 
to put in effect the same basis of rates east and west in that territory 
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as north and south, and the Commerce Court sustained the commis- 
sion. But if there had been a dismissal, there would have been no 
determination of that question, which was a question of law, at all. 

So the point we make is this: That wherever the commission de- 
termines any question of law the Commerce Court should have some 
jurisdiction to review that decision, and that jurisdiction it does not 
have, under the ruling in the Procter & Gable case, unless it is an 
order directing the carrier to do something. In other words, we 
desire to have the same right to have the commission's mistakes cor- 
rected that the carriers now have. I think the language of this bill 
abundantly protects all the commission's actions upon questions of 
fact. 

Now, there is one other thing I would like to bring to the attention 
of the committee: Under the Sims bill the common carriers could 
bring suit in any district court of the United LStates upon the orders 
of the commission, and the carriers could combat the same order in 
the same suit or bring suits in as many courts as had jurisdiction of 
the carriers, and in that event you would have as many decisions on 
the same order as there are jurisdictions in this country, provided 
there were enough defendant railroad companies involved in the 
order to reach every jurisdiction in the United States. I had the 
honor for nearly seven years to represent the Interstate Commerce 
Commission. I remember that the first case in which I was called 
upon to go into court was a case where the railroad company had 
filed its suit in San Francisco. This trip required five days; I had 
the record with me on the train, and all I knew about that case I had 
to get from the record within that five days, without any opportunity 
whatever to consult the commission or the member of the commission 
who wrote the opinion or to prepare a proper defense. Now, gentle- 
men, such a situation as that can inure only to the benefit of the car- 
rier. The shipper under such conditions would be put at the mercy 
of the carrier, and we would have to face a long line of diverse de- 
cisions by the several district courts throughout the entire United 
States. Of course the carriers would have every advantage in the 
matter of expense, because the representatives of the carriers can 
travel upon passes, and, besides, they have local counsel all over the 
country prepared to take care of these cases. They know about these 
cases, and they know just what they are going to do before the suits 
are filed. So, gentlemen, I give it as the result of my experience as 
an attorney for the Interstate Commerce Commission, that it would 
be of the greatest possible assistance to the carriers in their attempt 
to set aside the work of the commission to confer this jurisdiction 
upon the district courts of the United States. 

I have not heard a single reason advanced for the abolishment of 
the Commerce Court, except that some of the decisions of the Com- 
merce Court were reversed by the Supreme Court of the United 
States. That is the only criticism I have ever heard of the Commerce 
Court, and that extends only to the personnel of the court. 

Mr. Broussahd. I want to ask you a question merely to bring out 
this fact: You have just made the statement that the diverse deci- 
sions of the district courts and the widely scattered jurisdictions in 
which suits could be brought would inure to the benefit of the 
carriers. Of course, the earners could bring their injunctions against 
the commission in the district court and could multiply these suits 
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in the various courts as many times as there were carriers interested 
in the decision. Now, under the proper conditions, suits of that 
character, instead of being submitted to the various district courts 
would be concentrated in one court; all of them would be fused 
together and all tried at one time, resulting in a saving of time 
and money as well as in uniformity of decision. 

Mr. Walter. Yes, sir; and it is brought right at the seat of 
Government where the libraries and statistics are available, and it 
would also relieve counsel for the commission and for the Govern- 
ment of the necessity of traveling all over the country to try these 
cases. With the jurisdiction in the district courts, there must be a 
multiplicity of counsel, because it is impossible for one man to be in 
two places a thousand miles apart on the same day. But in all this 
agitation for a repeal of the law, there was another object in view. 
It is easy to attack the majority and try to seek some advantage of 
that sort, but when the responsibility for doing something falls upon 
any administration there must be a good reason for setting it aside. 
Let those who urge the abolishment of this court give their reasons 
for it, and if their reasons are sound, they should have a basis for 
action; if they are not sound and rest merely upon prejudice or lack 
of knowledge, they should be disregarded. I have not heard from 
a single source any valid objection to the creation of a court at 
Washington whose jurisdiction should be exclusively upon matters 
of transportation. 

I represent interests that are hostile to the trunk lines of the 
country. The nearest I come to being interested in railroads at all 
is in these short industrial lines in the Southwest, and their interests 
are hostile to the trunk lines, because where a shipper on that line 
had a 19-cent rate from the junction point to St. Louis he must con- 
tinue to pay the 5-cent rate over the industrial line down to the 
junction point and then the Id-cent rate to St. Louis in addition, 
making a 24-cent rate, which the trunk lines are receiving to-day. 
The trunk lines to-day are keeping in their treasury the industrial 
lines' part of the joint rate. 

I do not care now to argue the questions of law involved in this 
decision by the commission; I merely point out to you that they are 
important questions, and I submit that we are entitled to have the 
decision of a court upon them. We are entitled to have a court pass 
on these questions just the same as though we were the beneficiaries 
of some so-called affirmative order. It seems to me to be indefensible 
that there should be nowhere in this country a court to pass upon the 
denial of a right to shippers when there is ample jurisdiction to pass 
upon the rights of carriers. 

I might say here that I represent the Yellow Pine Manufacturers' 
Association, the Railroad Commission of Louisiana, and the Commer- 
cial Club of St. Joseph, Mo. I do not recall that I am specifically 
authorized to speak for any other interests. 

Your committee has already gone on record as being in favor of 
this added jurisdiction to review these mistakes of law. There can 
be no question as to the soundness of that conclusion. I do not 
understand that there is anybody opposed to it, not even the commis- 
sion. They simply insist tfiat any statute enacted shall be such as to 
afford no loophole by which they may be divested of their power to 
determine finally questions of fact. 
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I think this bill is complete. A question has been directed at the 
clause on page 10, as follows : 



I think the commission's powers are amply safeguarded. If it is 
a question of fact or a finding of fact and there is a fact to support 
it, the Supreme Court has the right to state that the carrier can not 
ask to have that finding of fact reviewed. I might point out that 
in numbers of decisions the Supreme Court has held that the com- 
mission's finding on questions of fact, if there is any evidence in the 
record to support it, is not reviewable by the court. All that we ask 
is that the same yardstick applying* to orders against carriers be ap- 
plied to orders denying relief to shippers. That is our position in 
the matter. 

I think that is all I care to say, unless there are some questions. 

Mr. Taogart. What about the condition of business before the 
courts on account of cases that would come before the court from the 
insular possessions* The personnel of the court is not to be in- 
creased ? 

Mr. Walter. No, sir; I understand not. There will he five judges. 

Mr. Taooart. I have not had time to investigate this matter par- 
ticularly, but what would be your idea of the number of cases which 
would come before the court because of that added jurisdiction? 

Mr. Walter. I think the figures will be submitted to this commit- 
tee to show that members of this court have gone out to the circuit 
courts and district courts by designation of the Chief Justice of the 
Supreme Court, and that they have sat in the circuit court of appeals, 
and have rendered decisions or aided in making decisions of cases in 
those courts in excess of the number of appeals that will come from 
these various insular possessions, or that now come from the insular 

Sossessions to the Supreme Court. That data can be secured, no 
oubt, from the Attorney General's office. I am inclined to think 
that there is ample opportunity to take care of these cases without in 
any way interfering with cases involving transportation questions. 

Mr. Brwjssard. I can give you some information on that. The 
number of cases disposed of by the Supreme Court which would have 
gone to the Commerce Court if this bill had become a law is as fol- 
lows: October term, 1910, bankruptcy cases, 6; Philippine Island 
cases, 8; Porto Rico cases, 8; total, 22. For the October term, 1911, 
bankruptcy cases, 20; Philippine Island cases, 6; Porto Rico cases, 9; 
total. 35. These would be the three classes of cases that would go to 
the Commerce Court, nnd the average for ihese two years is about 30. 
The total is 47 cases. The Commerce Court has pending before it 
now, excluding the cases that have been decided and gone to the 
Supreme Court and that must come back to the court for final adjudi- 
cation, 12 cases, I believe. I have the list here. There are 12 cases 
pending there, and under the present, law when the court is without 
business the Chief Justice of the Supreme Court designates the 
judges to go out and help in the district courts where the dockets are 
crowded with business; so that they find time now to go out, and they 
have decided more cases on these special assignments than would be 
the total amount of cases that would come to them if this added jur- 
isdiction should be given to the court. So that it would expedite the 
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decision of cases from the Philippines, Porto Rico, the Canal Zone, 
and from the bankruptcy courts, over the present system, and it would 
not delay the determination of Commerce Court cases proper that are 
now being considered bv that court. 

Mr. Walter. Those Tap Line cases were argued about 10 days ago 
in the Commerce Court. The Supreme Court decided some cases 
appealed from the Commerce Court in the last two weeks, and 30 
days are allowed for the mandate to come down. There has been iv> 
jurisdiction created anywhere to take care of these matters, and on 
the 1st day of July there will be no money available for that court to 
work with. While it is not perhaps proper to charge this committee 
with responsibility for that situation, yet, as Members of the House, 
you are responsible. There is the situation, and it seems to me that 
the money should be forthcoming, certainly, to take care of cases now 
pending m this court and thut can be taken nowhere else. 

Mr, Bboissard. I said something awhile ago about the Interstate 
Commerce Commission and something about the Attorney General 
and their position in reference to the proposed abolishment of this 
court. With the committee's permission I would like to read a letter 
from the commission and one from the Attorney General in regard 
to this hill. I do this in order that the position of the commission and 
of the Attorney General" may be properly stated. The letter from 
the Interstate Commerce Commission reads as follows: 

Wathington, May 27, J9IS. 

Ul'll. It. F. ItBOrHB.tKI), 

HnuKC -if Ilrjin:":nliiliiri. Wathington. 

Dbab Sue: Tlio request contained In yours of tlie "tb for nil expression of tbe 
views of the commission tin to your Wit (II. It. 4765). has been considered by the 
commission, and tn reply to same I nm directed to sayr 

Tbe commission 1ms not thought It appropriate to express, us n eonitulsalon, 
any opinion as to tlie advisability of continuing the Commerce Court, It being 
thought that tlie commission should nor Indicate preference an to tbe court ID 
which Its decisions tire subject to review. 

On tlie assumption that the purpose of your bill will be carried out nod that 
the Commerce Court will lie continued, we have the following criticisms and 
sti ggest Ions ns to the text of your bill. 

The title or the hill and the enacting clause tire not quite In harmony, in that 
tlie title declares it to he a bill "to amend and reentict," while the enacting 
clause provides oiilv for amendment. 

Section 2 of your bill, amending section 207. provides that " nny rule, decision, 
or determination " of the com mission dismissing nny complaint shall be deemed 
nu oiiler. Tbe pur|>osc of this is. of course, to provide court review for negative 
orders of the commission. In the light of past experiences an amendment for 
this purpose will undoubtedly Iks used us the basis of tin nrgnmeut that Ure 
Congress Intends to give the court a right to substitute Its Judgment for Out 
of the commission c-oncerning controversies over which the commission an* 
exclusive ordinal Jurisdiction, contrary to the present situation, as construed 
by the Supreme Court. We think, therefore, that the language of such an 
amendment should he carefully guarded. It is also noted that under subhead 
'•tlrst " of seel ion 2 t tie court would have Jurisdiction of nil cases for the enforce- 
ment of orders oiher than for the imymcut of niouey. while no such exception 
appears In subhead " second." It Is not apparent why the court should have 
greater Jurisdiction to enjoin than to enforce an order. Tbe commission is there- 
fore of the opinion that if provision Is to lie made for review of Its negative 
orders the "second" i>a nigra pi i of si-clion 2 of the bill should read as follows: 

" Second. Cases brought lo enjoin, set aside, annul, or sus|iend In whole or In 
part any order of Hie Interstate Commerce Commission. Including negative 
orders dlmnlssliig complaints filed liefore the commission, but nol Including 
orders for I he |«ivnienl of monev : PwruUtl, ftotccicr. That the provisions »f lilts 
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paragraph shall not be so construed as lo give tlie c 
Its judgment (or the Judgment of the commission as I 
administrative or legislative In character." 

The " fourth " head, under section 2, refers to mandamus proceedings. It is 
cur understanding that In the absence of special iegislntlon to the contrary 
the court will Issue mandamus to an administrative officer only (1) to compel 
the performance of n ministerial duty which does not Involve- the exercise 
of Judgment or discretion, and (2) to compel action where judgment or discre- 
tion Is Involved and the officer refuses to set, but that In neither of these cases 
will the court undertake to control In any way the exercise of such Judgment 
or discretion. This mandamus power Is now lodged In the Supreme Court of 
the District of Columbia. It would seemingly be entirely consistent If It were 
transferred to and vested In tbe Commerce Court, but in order to guard against 
successful contention that something more than the transfer of the jurisdiction 
was Intended by the Congress we think that the paragraph under the head 
"fourth" should read as follows: 

" Fourth. AH such mandamus proceedings as under the provisions of section 
twenty or section twenty-three of the act entitled 'An act to regulate commerce,' 
approved February fourth, eighteen hundred and eighty-seven, as amended, are 
authorized to be maintained In a circuit court of the United States; and the 
Jurisdiction now possessed by the Supreme Court of the District of Columbia 
over proceedings in mandamus against the Interstate Commerce Commission 
Is hereby transferred to and vested exclusively In the Commerce Court." 

Under section 3 of your bill, amending section 207a, it is proposed to confer 
upon the court Jurisdiction of proceedings brought to enjoin, set aside, annul, 
or suspend, In whole or In part, any order " or action " of the commission under 
the valuation act of March 1, 1013. This seems to us to be new legislation and 
not a transfer of Jurisdiction now possessed by the district courts. The words 
"or action" would afford wide opportunity for contentions concerning the 
meaning of same, and for that reason the Incorporation of those words Is 
deemed objectionable. If the word "action" means the same thing as the 
word "order," there seems to us no necessity for this new section 207a, for 
the reason that the valuation act Is an amendment tu the act to regulate com- 
merce, and It therefore necessarily follows that any order made by the com- 
mission under the valuation act would be reviewable under the same jurisdic- 
tional provisions that apply to other orders of the commission under the act 
to regulate commerce. We think it advisable that this section should be 
eliminated. 

Section S. amending section 'JOS. provides fur Injunctions or restraining 
orders, tint It does not provide for notice to the commission. We think It 
Important and very desirable that after the word '' excel it." in line 8. page 
10 of the bill, there should lie Inserted the words " u]Km hen ring after five 
days' notice to the commission and." 

Section 9. amending section 20Sa. seems to contemplate something different 
In tbe line of reports than that required by the present law or customary under 
the present practices. We have had no complaint as to the sufficiency of the 
reports of the commission. It would be an extremely difficult matter to state 
all of ibe commission's decisions "on ijiicstlons of administrative policy and 
expediency." The commission's findings of fact when supi unfed by substantial 
evidence In the record are. under the Supreme Court's decisions, now binding 
upon tbe courts and not subject to review. This question of jurisdiction has 
been fought through the courts now for several years and Is. lu our judgineut, 
in excellent shape, and new requirements as to the reports of the commission 
would raise numerous new questions us to the sufficiency of those re|iortB, and 
no doubt embarrass the administration of the act by much new lit lent ion. 

This section also contains a provision Mint it shall apply to orders and de- 
terminations made under the valuation act, and for the reason hereinbefore 
. stated we think tbilt unnecessary. 

Section 10, amending section 200. seems to be desirable If provision Is to 
be made that the cases shall be hereafter brought apilnst the commission 
Instead of against the United Stales, but It is suggested that lines 20 and 21. 
on page 11 of the bill, he amended to read as follows: "Otherwise a copy of 
the report and order of the commission which is concerned," The report is 
tbe report of the commission and Is not always over the name of a particular 
commissioner. 

Section 11, amending section 209a, Is, we think, extremely objectionable. It 
would enable Hie carrier to place before the courts such iiortion of the record 

i Google 
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before the commission us it might think favorable to It. find thus enable It to 
make a prima facie case entitling It to a prell ml nary injunction. The second 
sentence would entitle any party to a proceeding in court, or the court itself to 
make a part of the record In court, a portion of the record before the com- 
mlssion, and the third sentence would compel a party who felt himself bo 
placed In an unfavorable position to supply the remaining portion of the 
record before the commission or suffer the consequences of a failure ao to do. 

In our view the record before the commission can not be made evidence in 
court against the will of any party to the suit In court except for two purposes. 
(a) to show that the commission did not accord a full hearing and (6) to show 
that the commission acted arbitrarily In making the order; that Is, acted with- 
out substantial evidence. A portion of the record before the commission would 
not, however, even tend to show that the commission did not accord a full hear- 
ing or that It acted without substantial evidence. Therefore a provision which 
gives a party to a suit In court a right to select from the record before the 
commission snch portion or portions hs he thinks favors his contentions and 
casts upon the commission or on some other party, who is endeavoring to uphold 
an order of the commission, the burden of meeting the case thus made would 
seem to relieve those who challenge the validity of the commission's order of 
the burden of proving that such order is Invalid and place upon those who are 
endeavoring to uphold the order the burden of proving that It Is valid. Efforts 
hove been made to introduce parts of the record before the commission in sup- 
port of allegations In the court and have been successfully resisted in some 
Important cases. 

It is not believed that the provision for certiorari is necessary. Any party 
who wishes to place before the court In a given suit a certified copy of the record 
before the commission can procure such copy from the commission's secretary 
by applying therefor and paying the expenses incurred In making It. It seems 
to in that this is n burden which Is rightly placed upon the parties who chal- 
lenge the validity of the commission's order iind that that burden should not be 
shifted to the shoulders of the commission. We think that section 11 should be 
omitted. 

In section 12, amending section 211, It Is provided that cases shall be brought 
by or against the commission, but no provision Is made for the conduct of snch 
cases on behalf of the commission. It is therefore suggested that after the 
words "against it." In Hue 24. on page 13 of the bill, the following words be 
inserted: "and the commission by its own counsel shall have charge of and 
conduct such cases and proceedings on behalf of the commission nt all stages 
thereof in any court." 

Yours, truly, E. E. Clark, Chairman. 

I will now submit the letter from the Attorney General, which is 
as follows: 

Department of Justice, 
Office op the Attobnet General, 

Washington, D. (!., May IS, 1913. 
Hon. Robert F. BROUSSABn, 

House Of Representatives. 
Dear Mr. Congressman : I have your letter of May 9, accompanied by a copy 
of your bill H. R. 4765, to amend and reenact certain statutes concerning the 
Commerce Court. 

I have not had time to go critically into this matter, and therefore can not 
hope to give you much aid in reference to it. The bill was submitted to Mr. 
Esterllne, who has represented the Government for quite awhile before the 
Commerce Court, and he has made certain suggestions, which you will find 
upon slips pusted In the margin. These, I think, are worthy of your serious 
consideration. 

The destruction of the court, I am afraid, would give rise to very serious 
difficulties In enforcing the Interstate commerce acts; while Its strengthening 
and upbuilding might make It a very useful instrumentality In carrying them 
expeditiously into effect. 

Regretting that I have not had more leisure to give the subject the earnest 
consideration which It merits, believe me, 

Very truly, yours, J. c. McRetnolbs, 

Attorney General. 
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STATEMENT OF HE. JAMES C. LINCOLN, OF NEW YORK, BEPRE- 
SENTING THE MERCHANTS' ASSOCIATION OF NEW 70BK AND 
THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE. 

Mr. Lincoln. Mr. Chairman, I appear before the committee as 
the representative of the Merchants' Association of New York, and 
have also been delegated to represent the National Industrial Traffic 
League. We urge the continuation of the Commerce Court, which is 
a central court to which orders of the Interstate Commerce Commis- 
sion can be taken on questions of law as to the proper order having 
been made. I want to say that in my conversations with the shipping 
interests throughout the country t have been unable to find any 
opposition to the Commerce Court, and I have undertaken to locate 
the responsibility for the opposition that seems to prevail in some 
respects through the press, but I have been unable to do so. Appear- 
ing before this committee we ask, first, that the Commerce Court be 
continued ; second, that if any amendment is made to the act — and I 
speak only of the Commerce Court as applied to the act to regulate 
commerce and not as to jurisdiction over these other matters that 
have been mentioned — that is to say, cases from the Philippines, 
Porto Rico, the Canal Zone, etc., because we are dealing with traffic 
questions and not with these other questions — we ask that the power 
of the commission be not limited, and we ask that you give to ship- 
pers the right of appeal on questions of law and not on questions of 
fact. Now, in dealing with the Commerce Court I probably ought 
to introduce myself to the members of this committee by stating with 
a little further detail whom I represent. 

The National Industrial Traffic League is a traffic organization 
dealing with traffic matters. It embraces in its membership the 
traffic representatives of the commercial organizations throughout 
the country. By way of illustration I will state that the Boston, 
New York, Philadelphia. Baltimore, and Richmond commercial or- 
ganizations are members; the Galveston, New Orleans, Houston, and 
Mobile commercial organizations are members; the San Francisco, 
Sacramento, Portland, and Seattle commercial organizations are 
members, and in the Northwest the commercial organizations of 
Dulnth, St. Paul, and Minneapolis are members. In the Middle 
West the commercial organizations of Chicago, Milwaukee, Omaha, 
St. Joseph, Kansas City, St. Louis, Louisville, and Cincinnati are 
members. It represents through its membership over 125 commer- 
cial organizations. 

The question of a central court for the solution of cases appealed 
from the decisions of the Interstate Commerce Commission was 
considered by that organization prior to 1010. That consideration 
was made necessary by the difficulties that commercial organizations, 
or the traffic men of commercial organizations representing the ship- 
pers, were experiencing. A rate or regulation might be established 
by a railroad running through the jurisdiction of several of the 
Federal courts. Application might be made by the shippers, as was 
done in one Federal district, for injunction, and it would be granted, 
and in another Federal district the application for injunction would 
not be granted, and that on the same question. 
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I remember particularly the question of milling in transit and the 
reconsignment of grain. In Arkansas the court granted the injunc- 
tion, but the court in the Missouri district declined to grant the 
injunction, although the cases involved the same shippers dealing in 
the same territory. Take the lumber cases, where in the yellow-pine 
districts rates were permitted to be advanced, while on the northwest 
Pacific coast the railroads were not permitted to advance the rates. 
Take the grain elevator case, a case that I was very familiar with. 
I won the case before the commission. It went to a Missouri Federal 
district court, and finally I got a decision from the United States 
Supreme Court five years after the decision was rendered before the 
commission. I might say that I do not think it has been finally 
determined yet in all of its details. That was prior to the establish- 
ment of the Commerce Court. Representing the National Industrial 
Traffic League — I was at that time the president of the league — I ap- 
peared before the House and Senate committees in support of the 
Commerce Court. The National Industrial Traffic League, when 
the question of the abolishment of the Commerce Court came up for 
consideration again, had that question considered by its legislative 
committee, drawn from several different communities, then by the 
executive committee, and on May 23 by the league as a whole. As 
representing the views of the shippers throughout the country, in all 
lines of business relating to transportation, they are absolutely, all 
of them, in favor of the continuance of the Commerce Court. 

Now, as to the provisions contained in Mr. Broussard's bill, H. R. 
5902, in section 7, in regard to the negative orders of the commission, 
I can say, as chairman of the legislative committee, that the shippers 
are in favor of a provision of that character. The committee has felt 
that previous provisions in bills in regard to the right of shippers to 
appeal from negative orders of the commission possibly went too far, 
in that it might give the Commerce Court power to review findings 
of fact nnd not those of law alone. 

I am satisfied from my examination of the bill that that feature has 
been overcome in the redrafting of the bill. The legislative commit- 
tee at least thinks so, because it has been submitted to them and they 
approve it. We do wish to urge — because we have cases that will 
have to come before the court on appeal — that provision be made for 
the continuance of the Commerce Court, first, not that we desire any 
legislation that would interfere with the operations of the Interstate 
Commerce Commission in any respect, because that body is recog- 
nized as a business body in the administration of commerce matters 
so far as the public generally is concerned, but because the great 
shipping interests of the country need this tribunal. 

Mr. FitzIIexry. Whom do vou represent in this matter? 

Mr. Lincoln. I represent directly the Merchants' Association of 
New York, being the manager nf its traffic bureau. I am also dele- 
gated to represent the National Industrial Traffic League, an organi- 
zation of shippers, and I will say for the informatum of the com- 
mittee that it represents an organization of shippers' organizations 
.and commercial bodies, like the Merchants' Association of St. Louis, 
the Merchants' Association of New York, the Boston Chamber of 
Commerce, the Merchants' and Manufacturers' Association of Balti- 
more, the Merchants' Association of Kansas Citv. the Merchants' 
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Association of Omaha, and the Merchants' Association of Denver. 
I can file with the committee a list of the membership if desired. 

Mr. FitzHenry. The ones mentioned last, are they interested in 
traffic matters or are they simply organizations of business menf 

Mr. Lincoln. They are all interested in traffic matters. 

Mr. FitzHenry. You do not get my point. Are they traffic organi- 
zations or organizations of business men generally for the develop- 
ment of the communities in which located? 

Mr. Lincoln. They are organizations of business men for the de- 
velopment of the communities in which located, included in which 
is the question of transportation and traffic matters. 

Mr. FitzHenry. Do they look at these matters as between shippers 
and carriers? 

Mr. Lincoln. Yes, sir. I think it might be desirable to file a 
glossary of the membership. 

The Chairman. Very well. 

STATEMENT OF MB. WINFBED T. DENISON, ASSISTANT 
ATTORNEY GENERAL. 

Mr. Denison. Mr. Chairman and gentlemen of the committee, I 
am one of the Assistant Attorneys General, and I have had charge 
for something over a year of the Government cases in the Commerce 
Court, representing the Government in those cases. The Attorney 
General instructed me to give the committee the benefit of my own 
personal experience in the court, if the committee desired, but he has 
not determined the policy of the department on this subject, not 
having had time to consider it with any great care. 

The Chairman. That is to say, the Attorney General has not 
formulated or expressed any opinion as to the advisability of the 
retention or the abolition of the Commerce Court? 

Mr. Denison. No, sir; he has not. 

One of the great features of the Broussard bill is the relief of the 
Supreme Court, which has seemed to me of great importance. The 
court this year, by sitting much longer than usual, and by very, very 
great labor, disposed of 573 cases, but even at that rate it had to 
pass over until the. next term 607 cases, and it is under great pressure 
constantly to beep up with its work. It sees no hope of getting its 
head above water. 

The cases which are covered by the Broussard bill and which 
would be transferred to the Commerce Court (witli in all cases a 
power in the Supreme Court to grant certiorari) would aggregate 
about 45 cases a year, which is one-twelfth of the work of the Su- 
preme Court in each year, and would be a very substantial relief to 
them. If some method were deemed proper and advisable by which 
the Supreme Court could be relieved of the appeals from the Court 
of Claims also, which is not in the Broussard bill, there would be 
an additional saving of about 25 to 30 cases a year. 

As to the Commerce Court itself, so far as I am concerned, from 
the point of view of the Government's handling of the cases there, 
I am quite satisfied with the present situation. It is true, of course, 
that the Government, as litigant, did not acquiesce in some of the 
decisions of the court, but the lines have been now very clearly laid 
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down by the Supreme Court. The Government and the commission, 
I think, were not very well satisfied with the circuit court's decisions 
under the old arrangement, and, in point of fact, the Commerce 
Court has upheld the commission in a larger percentage of cases than 
the old circuit courts did, and even in a larger percentage of cases 
than the Supreme Court. 

The Chairman. Have you any figures on that* 

Mr. Dbnison. Yes, sir. 

The Chairman. I would be glad to get them, because I heard a 
gentleman the other day very much in favor of the abolition of the 
Commerce Court attempt to give some figures in that regard that 
seemed to indicate somewhat to the contrary. I would like to have 
them as fully and in as much detail as you can give them. 

Mr. Denibon. I have right here the percentages figured exactly. 
I will submit a list of the specific cases, if you desire. 

The Chairman. The committee will be glad to have them. 

Mr. Denison. Here are two memoranda which cover it: 
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Mr. Denison. The commission was upheld by the circuit courts 
under the old plan in cases arising since the Hepburn Act in only 
42 per cent of its casee. It has been upheld by the Supreme Court in 
56 per cent. 

The Chairman. The Commerce Court has? 

Mr. Denibon. No; the commission. The orders of the commission 
were upheld by the circuit courts in only 42 per cent of the cases, 
by the Supreme Court in 56 per cent, and by the Commerce Court 
in 67 per cent 

In these figures concerning the experience of the commission 
with the circuit courts under the old plan, I have taken above only 
the cases arising since the Hepburn Act of 1906. 

Prior to that act, and under the act of 1887, however, the commis- 
sion lost pretty nearly all of its cases. The history is given in the 
pamphlet issued from the index office of the commission in 1911. It 
shows, for instance, that in the first 17 of its cases it lost in the lower 
courts 11, and all but 1 of those which it did win were reversed by 
the Supreme Court. 

But any way, all that is a matter of personnel and a matter of the 
difficulty of working out legal principles in a new field. The Supreme 
Court has now laid down very clearly the general controlling prin- 
ciples, so that I should expect that there would be no further public 
criticism of the decisions of the Commerce Court. Incidentally you 
probably understand that the Commerce Court is not a fixed body 
as to its tenure under the law as it stands now and under the Brous- 
sard bill. 

The Chairman. The judges constantly change? 

Mr. Denibon. They change. 

The Chairman. Circuit judges are designated for that court, and 
they change? 
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Mr. Denibon. Yes, sir. After 1916 a judge can not be redesignated 
to fill a vacancy caused by the expiration of his own designation, and 
so there will have to be a new judge brought in each year. 

The Chairman. Does the Broussard bill change that condition 
at all? 

Mr. Denisok. I think it changes the date beyond which a redesig- 
nation can not be made. For some reason. I do not know just what, 
under the law as it now stands the date after which a redesignation 
can be made of the same judge is 1914. Mr. Broussard's bill changes 
that to 1916. 

The Chairman. But the same plan of change is adhered to! 
Mr. Denibon. Yes, sir; exactly the same plan with that one differ- 
ence. 

The thing, from the point of view of the conduct of the Govern- 
ment's business, which strikes me most forcibly is the difficulty of any 
other plan than the handling of these cases in a central court and in 
an unprejudiced community like Washington, because the questions 
are not questions between individuals, but are questions between sec- 
tions of the country. Consider the Intermountain case, which in- 
volved rival interests of great sections of the country all the way from 

the Pacific coast to the Atlantic coast 

The Chairman. I am not asking you to speak for the Attorney 
General as to his views of the wisdom or unwisdom of the retention 
or abolition of the Commerce Court, but the committee would like to 
have your own personal view in line with what you have been saying. 
Mr. Dekison. It seems to me that inasmuch as the questions which 
are up for litigation in these cases are questions which are necessarily 
national and involve conflicts between different sections of the coun-' 
try that it would be very inadvisable to have those questions dis- 
tributed out to the local courts in the particular rival districts. Fur- 
thermore, to take the Intermountain case — under the Sims bill, as I 
understand it, the railroads could have tested the validity of the In- 
termountain order in substantially every district court of the United 
States. They could take their pick of whatever district they pre- 
ferred or they could test it by different cases in every district. 

The Chairman. If the Commerce Court were abolished, could the 
railroads that were dissatisfied with the decision of the court in one 
locality take it to another court for decision again? 

Mr. Denisok. I can not understand what would prevent their do- 
ing it, because all these cases involve a number of railroads, and all 
that is necessary is for them to have one railroad sue in one district, 
another railroad in another district, and another railroad in another 
district. In the Intermountain case I think there were 20 railroads, 
and every one of them could sue under the Sims bill, as I understand 
it, in a different district, and the Government and the commission 
would have to defend the cases in all those districts. There would be 
a great danger of diversity of decisions, as well as great incon- 
venience. 

Mr. Taggart. You give original jurisdiction to the Interstate Com- 
merce Commission sitting in Washington? 
Mr. Denison. Yes, sir. 
Mr. Taggart. And a review of those cases, regardless of whether 

there was a denial of the petition or 

Mr. Denibon (interposing). On questions of law. 
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Mr. Taogart. But questions of fact would be final as determined 
by the commission where supported by any reasonable degree of evi- 
dence, although it might be that it was not supported by any act! 

Mr. Denibon. Yes, sir. 

Mr. Taggart. That is the situation now ! 

Mr. Denibon. Yes, sir- 
Mr. McCoy. But does not such a contention raise a question of 
law! 

Mr. Denison. Yes, sir; that is the present rule of the Supreme 
Court. 

Take a case like the California Lemon Rate case — a case involving 
the rates on lemons from California to the points in the United 
States and Canada east of the Rocky Mountains. Under the Sims 
bill, as I understand it, those rates could be tested in any district in 
which any part of the traffic either originates or has its destination, 
namely, substantially any district from California to New York; 
they can put that case in any one of those or have different railroads 
put the cases in all of them. 

Mr. McCoy. As an original case? 

Mr. Denison. Yes, sir; that is the way it looks to me under the 
Sims bill. T do not think it is a practical thing to handle the litiga- 
tion in that way. 

Mr. McCoy. I thought you meant under the present situation! 

Mr. Denibon. No; under the proposed substitute for the Commerce 
Court 

The Chairman. The Sims bill is not a substitute for the Com- 
merce Court; it abolishes the Commerce Court! 

Mr. Denibon . Yes ; and provides that the district courts shall have 
that jurisdiction — a substitute arrangement for handling the liti- 
gation. 

Another class of these questions is composed of cases like the 
Nashville discrimination case, involving an alleged discrimination 
in favor of Nashville, Tenn., as against Atlanta, Ga. Under the 
Sims billj as I read it, the railroads could test the validity of their 
alleged discrimination in favor of Nashville in the district court at 
Nashville if they saw fit; a question which is a white-hot question 
in that locality, and the district judge would be in a most embar- 
rassing position. Being a local man, with his own people vitally 
interested in that question, he has either to lean over backwards or be 
subject to a query. 

The identical reasons which make it important that the Interstate 
Commerce Commission itself should be a national body, and that 
the Supreme Court should be a national body, seem to me to make 
it important that the Commerce Court should be a national body, 
because all it does is to take questions from the commission and 
transmit them to the Supreme Court. On their way from the com- 
mission — a body having jurisdiction over the whole United States — 
to the Supreme Court — which also has jurisdiction over the whole 
United States — it seems to me expensive and inefficient and illogical 
to scatter these cases in their intermediate stage all over the country 
into courts with only narrow district jurisdiction. 
10818—13 18 
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Mr. McCoy. In this Nashville case that you speak of, after the 
Interstate Commerce Commission has decided, who would test the 
decision in the court at Nashville — one of the shippers? 

Mr. Denison. No; the railroads. 

Mr. McCor. Under the Sims bill, if it should become a law ? 

Mr. Denison. The railroads, because the order is against the rail- 
roads to compel them to eliminate a discrimination in favor of Nash- 
Tille as against Atlanta. 

Mr. McCoy. How many railroads are there in that case? 

Mr. Denison. Two railroads. 

Mr. McCoy. If the decision should be in favor of the railroads 
and against the Atlanta shippers, would there be any possibility of 
the shippers in Atlanta retesting the question in the court at Atlanta, 
•r is that in the same district? 

Mr. Denison. It is a different district. You see, they could not 
retest it there. All they could do would be to appeal to the Supreme 
Court, because there has been no order of the commission against 
them. 

Take the Shreveport case. There the question is really a battle 
between Texas and Louisiana. Why is it not more desirable that 
such a question should be tried by a central court sitting in Wash- 
ington than by a court in either Louisiana or Texas? 

Take the questions that are going to arise under the railroad physi- 
cal valuation act and think of the enormous labor and inconvenience 
that will be necessary to try out those questions if litigated through- 
out all the district courts of the United States and to educate all the 
judges of the United States on this subject. 

As a practical matter, it does seem to me that there are enormous 
difficulties in handling the situation in any other way than by a 
single central court right here. It has been pointed out how neces- 
sary it will be for the counsel on behalf of the Government and the 
commission to be increased in number so that they can he at hand to 
travel wherever the cases call them to go. It is impossible to esti- 
mate how many there will have to be. 

The Oil Pipe Line cases are another group of cases. In those 
cases the order was against 13 different pipe lines, and every one of 
those could, if the Sims bill had been law, have tested the question in 
different districts, and no one knows how long a time it would have 
taken and how much inconvenience it would nave caused to defend 
all that litigation scattered all over the country. Under the present 
plan it was very simple, as they were all brought in the Commerce 
Court and consolidated and handled together and very quickly dis 
posed of. 

In reference to a question which was asked, whether the Commerce 
Court would be able to handle the proposed additional litigation^ I 
do not think there is any difficulty about that. The business on in- 
terstate commerce matters has not been enough to occupy anywhere 
near all the time of the Commerce Court, and the judges have gone 
out on circuit a very large proportion of their time — perhaps the 
larger part of their time. They have been very helpful in that 
way. That has been one of the good features of the present law. It 
provides a flexible means of relieving congestion wherever it may 
happen to be at the moment. 

The Chairman. Have you had any occasion to look into the mat- 
ter of how many cases will probably come from the Canal Zone, how 
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many cases from Porto Rico, how many cases from the Philippines, 
and how many bankruptcy cases? 

Mr. Denison. The total of those under the Broussard bill, as it now 
stands, will be about 45 cases a year on the basis of the prior expe- 
rience. 

Mr. Broussard. It might be more when the Government is estab- 
lished on the Canal Zone? 

Mr. Denison. Yes, sir. You can not estimate exactly, but on the 
basis of the last two years, for all the classes of cases which it is pro- 
posed to transfer, the number of cases would be about 45 to go to 
the Commerce Court, of which the Supreme Court would be relieved. 

The Chairman. What is the nature of those 45 cases t 

Mr. Denibon. All kinds of cases that arise in the islands, and the 
bankruptcy cases. 

The Chairman. From Porto Rico? 

Mr. Denison. Yes, sir; and the Philippines. 

The Chairman. Does that include the bankruptcy cases? 

Mr. Denison. Yes ? sir; I include the bankruptcy cases in those 
figures. 

The Chairman. You do not review cases from the Canal Zone? 

Mr. Denison, There have not been any yet 

Mr. Brocssard. Not any yet; but there will be a great many when 
the government is established. 

Mr. Denison. It might also be of interest to the committee, inci- 
dentally, to know that under the Hepburn law the circuit courts were 
reversed by the Supreme Court in 7 out of 12 cases, and the Commerce 
Court has been reversed in 5 out of 7 cases, with 1 case part re- 
versal and part affirmance, and 13 appeals still pending. At the hands 
of the Supreme Court the Commerce Court nas fared substantially 
as well as the old circuit courts did on these questions. 

Mr. FrrzHENRT. What proportion of the cases are bankruptcy 
cases? 

Mr. Denison. About one-half of them. 

I might file for the information of the committee a list of the per- 
sons from whom there are letters on file in the Attorney General's 
office protesting against the discontinuance of the Commerce Court. 
We have no knowledge of any on the other side. 

The Chairman. Certainly. 

(The list referred to by Mr. Denison follows:) 

Mat 28, 1913. 
Be Commerce Court. 



William A. Glasgow, of Philadelphia. 

Wylle M. Barrow, assistant attorney general of Louisiana, special counsel of 

the Railroad Commission of Louisiana. 
Cbnrles A. Bland, traffic manager Georgia-Florida Sawmill Association. 
Henry S. Drinker, president of Lehigh University. 
Uoemann Grain Co., Toledo, Oblo. 
Weston Paper & Manufacturing Co., Dayton, Ohio. 
The Betteodorf Co., Davenport, Iowa. 

Southwestern Interstate Coal Operators' Association, Kansas City, Mo. 
T. A. Gantt, T. M. Corn Products Refining Co., New York City. 
Central Coal & Coke Co., Kansas City, Mo. 
Ohio Shippers' Association, Columbus, Ohio. 
The U. N. Roberts Co., Davenport, Iowa. 
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Goodrich Btob. Hay & Grain Co., Winchester, Ind. 

The Colin Gardiner Paper Co., Middletown, Ohio. 

Staver Carriage Co., Auburn Park, 111. 

John H. Glided, jr., Baltimore, Md. 

The Commercial Club, Kansas City, Mo. 

Chicago Lumber & Coal Co., St Louis, Mo. 

Frost-Johnson Lumber Co., St. Louis, Mo. 

W. A. Menrs, manager transportation bureau, New Seattle Chamber of Com- 
merce, Seattle, Wash. 

Williams, White & Co., Mollnc. 111. 

Tbe Estate Stove Co., Hamilton, Ohio. 

C. S. Bather, traffic manager Rockford Manufacturers A. Shippers' Association, 
Rockford. III. 

John L. Messmore. President St Louis Merchants' Exchange, St Louts, Mo. 

William A. Wimbish. attorney, Atlanta, Ga. 

National Industrial Traffic League, 5 North La Salle Street Chicago. 

Citrus Protective League, Los Angeles, Cal. 

The Traffic Club of New York, 291 Broadway, New York. 

J. L. Graham, vice president Winston- Sal em Board of Trade, Winston-Salem, 
N. C. 

Luther M. Walter, attorney, Chicago, III. 

W. T. Ferguson Lumber Co., St. Louis, Mo. 

George Hutchinson, Boston, Mass. 

Packard Motor Car Co., Detroit, Mich. 

Tbomas C. Whltmarsh, president Lumbermen's Club, St. Louis, Mo. 

It. A. Long, president tbe Long-Bell Lumber Co. 

W. R. Thurmond, attorney, Kansas City, Mo. 

A. C. Burnbnm, general secretary tbe National Business League of America, 
Chicago, 111. 

Mr. Broussard. Do you think that it would be advisable to in- 
clude in this bill cases on appeal from the Court of Claims, and 
what effect upon the docket of the Supreme Court would that have? 

Mr. Denison. There are about 30 cases a year from the Court of 
Claims in the Supreme Court A considerable number of them are 
mere questions of pay of Army officers and things like that, which 
are not of a character which should command the attention of the 
Supreme Court. I have not talked with my colleague, Assistant 
Attorney General Thompson, who has charge of that jurisdiction, 
and I hesitate to express an opinion. I should think that some 
method might be devised by which the Supreme Court could be re- 
lieved of that litigation, while still having the power of certiorari. 

The Chairman. The questions sometimes involved in some of those 
cases are questions not so much of law, but questions which belong to 
an auditor or an auditing board? 

Mr. Denison. Yes, sir. 

Mr. McCoy. Does the Supreme Court review the facts? 

Mr. Denison. No; the Supreme Court takes the facts as found. 

In conclusion, perhaps I should point out that under the Sims 
bill the cases will not go to the district judge of the district, but to 
a court assembled by him, consisting of himself and two other judges, 
and every time a case is filed the district judge must get two other 
judges with him before he can act. That seems to be a cumbersome 
and difficult method. It is really constituting a lot of special local 
commerce courts and whenever a case comes up there must be a 
special commerce court constituted in the locality in which the suit is 
brought. 

Mr. Floyd. Consisting of three members? 

Mr. Denison, Yes, sir. It is much more convenient to have such 
a court available right here all the time. 
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Mr. Daish. The citation requested for the information of the com- 
mittee is the Procter & Gamble Co. v. The United States of America, 
and others (225 U. S., p. 282). 

Following it is an opinion in Hooker v. Knapp and others, which 
was filed first in the United States Circuit Court and then came up 
through the Commerce Court to the Supreme Court. Both of them 
are to the same point. 

STATEMENT OF MB. BLACKBURN ESTEBLINE, SPECIAL ASSIST- 
ANT TO THE ATTORNEY OENEBAL. 

Mr. Esterline. Mr. Chairman and gentlemen of the committee, 
I am associated with Mr. Assistant Attorney General Denison in 
the defense of the orders of the Interstate Commerce Commission- 
before the Commerce Court and the Supreme Court. We are also 
associated as representatives of the Attorney General in the com- 
mencement of suits by the Attorney General before the Commerce 
Court to compel carriers to obey the provisions of the statute. I 
appear here, of course, to give my personal views for the use and aid 
of the committee, and what I have to say is based on my experience 
as a representative of the Attorney General before the Commerce 
Court from the day it was organized to the present. I shall give 
my views in the order in which they occur to me as we proceed. 

First, No order of the Interstate Commerce Commission may re- 
main in force and effect for more than two years. That is a very 
short time. After the order is entered time is of the utmost im- 
portance, and expedition supersedes all other things. If that order 
is within the power of the commission, the shippers ought at once to 
have the advantages of its benefits; on the other hand, if that order 
is beyond the power of the commission, then the carriers ought not 
to be compelled to obey it. On the one hand, the shippers should 
know what rates they have to pay, so that their business interests 
may be adjusted ; on the other hand, the carriers should know what 
rates they are entitled to collect, so that their earnings may be 
definite. 

In two of the greatest rate cases of recent years, Interstate Com- 
merce Commission v. Chicago, Rock Island & Pacific Railway Co. 
(218 U. S., 88) and Interstate Commerce Commission v. Union 
Pacific Railroad Co. (222 U. S., 541), the orders of the commission 
were suspended by the circuit courts, and when the Supreme Court 
of the United States reversed the judgments on final hearing both 
orders had expired. While the commission won those cases as a mat- 
ter of form the railroads collected every dollar of the old rate, which 
the commission had condemned, and the victory to the shippers was 
an empty shell. The shippers found themselves with an enormous 
outlay of counsel fees and court costs as a result of victories which 
they had won in form, but which the railroads won in fact. Under 
the old plan, the issuance of the preliminary injunction wins the case 
for the railroads, even though the judgment is reversed on final hear- 
ing. Unless there is a special court to review these cases, the judicial 
review is hopelessly ineffective with such short-lived orders. Under 
the old system, in the instances of which I spoke, the average time of 
litigating a case was over 21 months, while under the present system 
of the Commerce Court it is but 9 months. 
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When the Commerce Court suspended the orders in the Intermoun- 
tain rate cases, they were expedited so rapidly that within 76 days 
from the time the order was entered the Attorney General was mak- 
ing his argument before the Supreme Court in the final hearings. 
This j>eriod of 9 months may be even further shortened when the 
machinery is running as it is now. 

Second. The United States is divided into nine separate judicial 
circuits, each of which has its own districts and judges, and each of 
which has its own system of practice and procedure. The questions 
with which the Commerce Court has to deal are nation wide. When a 
case arises in California, the force and effect of the decision may be 
felt in New York and Chicago, as the freight may originate at those 
points destined to California. It is important that the interests of 
New York and Chicago should be consulted and heard in that litiga- 
tion. 

In the practice before the Interstate Commerce Commission, that 
body being national in its scope, there is no such thing as an inter- 
ested party not being heard; they all intervene; they all have their 
hearings. It is not within the power of any person or community to 
get an advantage over another person or community. When the 
order of the commission is finally entered, every interest and every 
locality has had its hearing. Under the old circuit court plan that 
was not the rule. A case was commenced away off in Oregon before 
two or three district or circuit judges, and was determined as a case 
affecting the local interest of that particular locality ; the interests of 
New York and Chicago were not considered as any part of it. Under 
the present system with the Commerce Court all interests intervene 
and participate. In the Intermountain rate cases there are three or 
four interveners; a case rarely comes up that certain interested parties 
do not intervene ; and they are parties to the case and follow it to its 
final judgment in the Supreme Court of the United States. Under 
the system and practice of the Commerce Court in these cases there 
is no such thing as an interest not being heard. 

Third. The force and effect of an injunction under the old circuit- 
court system was limited to a single judicial circuit. It had no extra- 
territorial effect whatever. The orders of the commission in the 
Intermountain Rate cases affect traffic moving from the Atlantic 
seaboard to the intermountain country and the Pacific Ocean. The 
contests arose between the transcontinental railroad lines and the 
water lines operating around the Straits of Magellan and the same 
water lines operating in conjunction with the Panama Railroad across 
the Isthmus. An injunction issued by some particular circuit court 
would only mix up things. The whole case and all interests have 
got to move at one and the same time. The carriers might hare filed 
a bill in the intermountain country — Spokane, for instance — and 
conducted part of the proceedings there. Down in the California 
district another series of cases might have broken out, and that court 
would say: "We do not care what that court up there at Spokane 
holds, we will run this litigation." Over at Chicago, or some other 
place, another series of cases might have broken out, and some other 
court would say that its conscience directs it to hold still another 
way. It was a discouraging situation. Under the present system 
when the Commerce Court speaks with all interests represented the 
whole situation is handled at one order and at one time, and the whole 
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case moves forward at one time. The difficulties and embarrassments 
which resulted from the old system have entirely disappeared. 

Fourth. If there is any one argument stronger than another in 1 
favor of the special court it is the few cases that are now brought. 
Soon after the special court was organized the railroads brought a 
great number of cases. They were quickly put on hearing and dis- 
posed of. The results have been so disappointing that the railroads 
file few cases now. An adverse decision always puts them that much 
further beyond any successful attempt to assail the validity of these 
orders. Railroad attorneys and officials have become reconciled to 
the fact that the Commerce Court is well posted on the statutes, the 
decisions, and the transportation conditions of the country. The 
instant they come forward with a case against an order of the com- 
mission the court already has in its mind the statutes, the decisions, 
and the reports of the commission ; the railroad counsel are not 
allowed to spend three or four days arguing back and forth about 
matters which the judges already have in their minds. The rail- 
roads have been practically driven from the court unless they come 
armed with a strong case. They have many cases to commence, and 
are holding back, as they have no chance with the special court. 

If Congress abolishes the Commerce Court, its action will give the 
railroads an opportunity to go anywhere in the country and select 
the forum. Tney will select two or three railroads and go to one 
forum and try it out there. If they succeed, well and good. If (hey 
fail, then they will try two or three more in some other forum, for 
it is within their power to go to some other place. With the special 
court disposed of, it is within their power to carry on their litigation 
in that way. 

Fifth. The United States circuit judges brought to the Com- 
merce Court quickly acquire a familiarity with the statutes and deci- 
sions. They hear them cited by the representatives of the railroads, 
the representatives of the commission, and the representatives of 
the Attorney General. A lawyer can state his case right into the 
decisions which are already in the minds of the judges. After a 
case is submitted the judges of the special court are able to reach 
judgments in conference, to write their opinions, and to issue orders 
much more expeditiously than is possible for any other body of men 
anywhere. 

It is sometimes said that the judges of the special court become too 
specialized; that they consider these cases with narrow minds and 
become warped in their judgments. Under the system by which 
the Commerce Court judges have discharged their duties such criti- 
cism is wholly out of the question. One member of the Commerce 
Court has sat in the arguments and participated in the decisions of 
145 cases in the United States Circuit Court of Appeals for the 
Eighth Circuit within the past year and a half. He has written the 
opinions in approximately 48 or the 145 cases. 

The Chairman. Which judge is that? 

Mr. EsTHRLiNE. Judge Garland. Another member of that court 
heard the cases of the United States circuit and district courts in 
Montana in December and. January, 1912, and the United States 
District Court for Arizona in April, 1912. 

The Chairman. That is Judge Hunt? 
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Mr. Esterline. Yes ; disposing of approximately 60 cases, civil and 
criminal. The same judge that I have just referred to sat in the 
United States Circuit Court of Appeals for the Ninth Circuit dur- 
ing May, 1912, and May, 1913. The term there is in May. He went 
out in May, 1912, and in May, 1913, and heard and participated in 
the decision of approximately 47 cases, writing the opinions in 15. 
During all of November and December, 1912, February, 1913, and 
part of January, 1913, the same judge held the United States Dis- 
trict Court for the Southern District of New York, hearing civil 
and criminal cases, A third member, Judge Mack, sat with the 
United States circuit court of appeals in Chicago in 1912; he also 
held the United States District Court for Arizona during May and 
June, 1912, and the United States district court in New York 
during December, 1912, January, February, April, and May, 1913, 
hearing cases, civil and criminal. He is over there now hearing 
civil and criminal cases, and if there should be an application to the 
Commerce Court to-morrow for an injunction against an order of 
the commission he would come here for the hearing. He would 
suspend the hearing of cases there and come here at any time and 
sit in the Commerce Court in case of an application for an injunction 
or in any case in which he is needed. The fourth member of the 
court, Judge Knapp, the presiding judge, sat in the circuit court of 
appeals at Richmond for part of the month of May, 1913, hearing 
their calendar. It was not a large calendar — 12 or 15 cases. I do 
not know how many of the cases he will write, but I know he was 
there. And, as we all know, he has rendered valuable services to 
the public in the capacity of mediator under the Erdman Act. While 
I do not care to make any comparisons, it is my judgment that the 
members of that court have done as much work as the average judges 
of the United States circuit courts throughout the country. So that 
the argument that these Judges, in holding this special court for 
commerce cases, become afflicted with a kind of " mental strabismus " 
can notprevail. 

Mr. Taooart. The idea would be that under this act they would 
not go out and do any of that work at all, but would give their time 
exclusively to the business here. 

Mr. Esterline. As I have not closely examined the provisions of 
the bill, I do not know what it provides about that. There would be 
plenty of these cases which would come from the Philippines. There 
are all kinds of cases which would come from these insular posses- 
sions affecting property rights, etc 

Mr. Tagoart. A member of the Commerce Court has jurisdiction 
to go to his own circuit and try any kind of a case ? 

Mr. Broussard. They have now. 

Mr. Esterline. To any circuit to which they may be assigned by 
the Chief Justice of the United States. 

Mr. Taggart. And to try any kind of a case? 

Mr. Esterline. Yes; within the jurisdiction of the Circuit Court-. 
In New York they have a congested calendar; there they are over- 
whelmed with business. In Montana they did not have a judge for 
some time, and Judge Hunt went there and held the court. I think 
they now have a judge. In Arizona the office was also vacant for 
quite a while, and they went there and held the court. They have 
all been busy. There has not been any time lost. 
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Sixth. Within the past two weeks the Supreme Court of the United 
States announced opinions and judgments in a vast number of inter- 
state-commerce cases. To anybody who is interested in that subject 
it was simply marvelous to sit there and hear the judgments coming 
down from that court. Every justice who spoke on the subject, I 
think without exception, in delivering his oral opinion, referred to 
the complex nature of these cases, the far-reaching consequences of the 
decisions, the importance to the public of the questions decided, and 
the tendency day after day to increasing complexities and difficulties. 

In the short time in which the special court has been in existence 
I think it is pretty generally agreed among all parties that the pres- 
ent machinery, consisting of the Interstate Commerce Commission, 
the Commerce Court, and the Supreme Court, for the construction 
and enforcement of acts to regulate commerce was never in the his- 
tory of this country so effective as it is now. In enacting these laws 
we have one Congress, and in construing these laws we have one 
Interstate Commerce Commission and one Supreme Court. The 
relation that the courts of original jurisdiction nave to these orders 
is of the highest importance, because a preliminary injunction in a 
district court wins the case for the railroad. I repeat that under 
the old system the very instant that a preliminary injunction issued 
the railroad had won its case. By centralizing this jurisdiction in a 
court of trained minds we can build up the integrity of the whole 
system with the Congress, the commission, the Commerce Court, and 
the Supreme Court all working together, whereas if this original 
jurisdiction over these orders is scattered throughout all the districts 
it weakens and destroys. 

Seventh, and the last that I have, is that under the old system it 
frequently occurred that a number of suits were commenced over the 
same subject matter by different carriers in different jurisdictions 
widely apart. Each was heard separately and independently of the 
others. Under the present system a series of similar cases, brought 
by different carriers, are consolidated and heard as one and disposed 
of as such. We have now in the Commerce Court the so-called Tap 
Line cases, to which Representative Broussard and Mr. Walter have 
referred. I think there are four. They all grow out of one order of 
the Interstate Commerce Commission. There are four separate and 
distinct litigants and four separate and distinct cases brought. They 
all come from the South. The court will say, " How many counsel 
are here in these four cases? " "Well," counsel for the petitioners 
will say, " I am counsel in all of them." The court will say, " Well, 
we will hear them together and will give you so much time." And 
then the court will ask the other side now much time it desires, and 
in that' way the cases are heard together and are very much expe- 
dited. Another illustration is the Water Line cases. The Inter- 
state Commerce Commission, after a long investigation, entered an 
elaborate order against the water line companies of the country, 
directing them to report to the commission the accounts of their 
entire business, intrastate as well as interstate. 

A carrier out in Chicago filed a bill before the circuit court alleg- 
ing " I do not nave to report my intrastate business to the Interstate 
Commerce Commission." The circuit court suspended the order, and 
then the question at once arose whether the order was suspended as 
to that carrier only or as to all the 150 water carriers in the United 
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States. The Interstate Commerce Commission took a broad view of 
it and said, " Inasmuch as the circuit court has suspended this order 
and confusion and chaos will result, we will postpone the effective 
date of the order against the other carriers until we find out about 
the matter." The other carriers did not know what they were about 
or where they stood. The Interstate Commerce Commission might 
very well have enforced it against them. The order of the circuit 
court was reversed, hut as a result of the confusion and chaos thv 
150 water carriers kept those accounts from the commission for nearly 
two years. So also with the six Pipe Line cases. Under the old sys- 
tem litigation could have been brought in six separate circuits by 
six separate companies over the same order. There could have been 
one suit in each of the States of Kansas, Louisiana, Ohio, Pennsyl- 
vania, New York, and New Jersey. They were all heard together 
by the Commerce Court as one case; a similar order was entered in 
each case, with a single appeal. The cases are all advanced together 
in the Supreme Court, to oe heard as one on October 13, 1913. 

One other single observation: It was also true that whenever car- 
riers desired to take any action before the circuit court in any of 
their respective cases, the counsel defending were obliged to travel a 
great distance in order to participate in the litigation. Under the 
present system carriers must come to the counsel defending those 
orders. The practice has been turned end for end. Control of the 
litigation is taken out of the hands of the counsel for the railroads 
anaput in the hands of the Attorney General. In other words, in- 
stead of the public interests having to respond to the call of the rail- 
roads, the tatter must now respond to the call of the public interests. 
When we want anything done in these cases we now send for those 
counsel and they come here. Under the old system they sent for us 
and we had to go wherever they specified in their notice, and take up 
the matter with them. I thank you, gentlemen. 

Mr. BitotTBSARD. I want to ask just one question. You referred to 
the old system. The adoption of the Sims bill abolishing the court 
would put that jurisdiction in the district courts! 

Mr. Esterline. I so understand it, 

Mr. Broussard. What would be the effect of that! You speak of 
the difficulties surrounding the old system in bringing these cases to 
determination. Would that system be improved by the Sims bill if 
the Commerce Court was abolished, or would it become aggravated ¥ 

Mr. Esterune. As I understand it, it would become highly aggra- 
vated. Under the old system the statute provided that a bill to 
enjoin an order of the commission should be filed in the district in 
which was located the principal operating office of the carrier. Now, 
these carriers, of course, all work together; they move in groups and 
shift according to what is the best thing to be done after a confer- 
ence. Take the Illinois Central, for instance, with its principal oper- 
ating office in Chicago ; and the Louisville & Nashville, with its prin- 
cipal operating office in Louisville. When an order of the commission 
is entered against them, it is easy enough for them to get together 
and say, " Where is the best place to bring this suit! Some on© 
will say, " Well, a case has already been decided up at the Chicago 
circuit which looks rather favorable to us, and we had better go up 
there." " Yes," says the Illinois Central, " that is the place to try 
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this suit, and we will be principal complainant." Or, some one will 
say, " There is a decision in the Kentucky circuit which looks very 
favorable to us, and we had better go down there." " Yes," says the 
Louisville & Nashville, " you had better come along and let us be the 
principal complainant." Now, if I understand the Sims bill cor- 
rectly, the suits may be commenced in any district through which the 
freight moves, and that necessarily means any district in the United 
States. Take Florida fruit and vegetables, for instance, from south- 
ern Florida— I think the Florida East Coast Railway Co. actually 
proved in a case that they shipped by railroad some of that produce 



STATEMENT OF MB. CHARLES W. HEEDHAM. 

Mr. Needham. Mr. Chairman and gentlemen of the committee. I 
appear here in my personal capacity and not in any sense nor in any 
degree do I speak for the commission. I have prepared a very brief 
statement, in order to save the time of the committee, and with 
your permission I will use that. 

Mr. Broussard. Will you tell the committee what your connection 
with the commission is! 

Mr. Needham. I am the assistant solicitor of the Interstate Com- 
merce Commission, and have been practicing before the Commerce 
CoHrt ever since it was organized, having direct charge of some 85 
or 40 cases in that court, and also of several cases in the Supreme 
Court. 

The Chaibman. Just proceed in your own way, Mr. Needham. 

Mr. Needham. These suggestions are the results of my experience 
before the Commerce Court since its organization, in defending 
orders of the commission, and an experience of more than 20 years 
of active practice in other courts. 

(1) A single court of original jurisdiction insures the most speedy 
determination of causes involving the administration of the act to 
regulate commerce. 

Where the cases are all brought in one court it is possible to con- 
solidate or unite in one hearing several cases involving the same 
questions; this can be done where the particular facts in each case 
differ in some degree. In the four test cases brought by carriers by 
water to test the validity of orders requiring such carriers to make 
full reports to the commission and keep their books in accordance 
with a uniform system of bookkeeping adopted by the commission, 
the cases were heard together; one series of exhibits was used, and 
only one argument was made by each counsel. The cases differed in 
some minor facts. These were discussed as separate propositions, 
and added very little to the length of time taken in argument over 
what would have been taken in a single case. This made the record 
short, and the cases were promptly disposed of. A short record was 
taken to the Supreme Court, where the cases were again heard to- 
gether. Had the law permitted, these cases would have been brought 
in two district courts; there would have been separate records made, 
and they would have been argued separately, and the disposition of 
them would not have been uniform as to time and probably not in 
the results. 

. ,, byGooyle 
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In the Standard Oil Pipe Line cases, six cases were heard together. 
and they are now pending in the Supreme Court, and will there be 
heard together in October. If the law had permitted, these cases 
could have been brought in six different district courts; there would 
have been separate records and arguments, and long delays, with 
varying results; the cases would go to the Supreme Court upon 
separate records, and without agreement by counsel they could not be 
heard together. 

The Tap Line cases, involving orders covering more than 100 roads 
(the order preventing rebating and discrimination in the large timber 
belts in Missouri, Arkansas, Louisiana, and Texas), were heard to- 
gether in the Commerce Court this month. This hearing was not 
only satisfactory to the commission, but from the statement of Judge 
Garwood, in the course of his argument, I can say it was very satis- 
factory to the petitioners. There are other instances that might be 
cited. The saving of time in having these cases in one court, where 
the court can compel consolidation or unite the cases in one hearing, 
is of great importance in expediting the hearing and determination 
of these causes. It directly affects and often determines whether 
regulation shall be prevalent. 

Another consideration in favor of the single court is that it tends 
to prevent legal discrimination. As indicated, these orders of the 
commission frequently affect very many railroads, serving a large ter- 
ritory ; if one railroad could bring an action in a district court and 
restrain the order as to that road it would leave the order in effect 
as to the other defendants, thereby creating by operation of the law a 
discrimination. The act to regulate commerce is national in scope, 
and " was intended to afford an effective means for redressing wrongs 
resulting from unjust discrimination and undue preference." Every 
practice or procedure which may result in creating discrimination 
and preference between shippers or localities should be carefully 
avoided. 

Again, these orders are effective for a period of only two years. 
If the cases are brought in the district courts the usual course of pro- 
cedure in those courts, even where the cases are expedited, together 
with an appeal to the Supreme Court, will consume, in most cases, 
all the time the order has to run ; and where a preliminary injunction 
is issued, and the case proceeds to the highest court, regulation is 
defeated, although the litigation may result in sustaining the validity 
of the order. Expedition is, therefore, a vital consideration in pro- 
viding a forum in which these commerce cases shall be tried and 
disposed of. 

(2) Uniformity of decisions. The purpose of the act to regulate 
commerce is to secure, so far as practicable, uniform standards of 
rates, and an equality of treatment for shippers and localities. To 
attain this a single administrative rate-making tribunal was consti- 
tuted — the Interstate Commerce Commission. It is of equal and 
prime importance that the administration of the law controlling the 
commission in its administrative work should be unified and applied, 
so far as practicable, with uniform application over the entire coun- 
try. These results can only be secured through the medium of a 
single court of original jurisdiction, in which the records of every 
case are to be found and made available for comparative purposes. 
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In a case involving the question whether the old common-law 
remedy allowing a suit to recover from a carrier an unreasonable 
charge can now be brought by a shipper, etc., the Supreme Court of 
the United States, speaking through Mr. Justice White, now Chief 
Justice, said : 

For if, without previous action by the commission, power might be exerted by 
courts and Juries generally to determine the reasonableness of nn established 
rate. It would follow that unless all courts reached an identical conclusion a 
uniform standard of rates In the future would be impossible, as the standard 
would fluctuate and vary, dependent upon the divergent conclusions reached as 
to the reasonableness by the various courts called upon to consider the subject 
as an original question. (204 U. S., 426, 440.) 

It is equally important that the application of the fundamental 
principles of law to the procedure before and the jurisdiction of the 
commission should be centralized in one court in order that the judi- 
cial administration of the act may tend toward uniformity. The 
Supreme Court will settle the fundamental questions involved in all 
of these cases, but the prompt and consistent application of the law 
to concrete cases is of the most vital importance in the administration 
of the act to regulate commerce. 

In Interstate Commerce Commission v. Chicago, Rock Island & 
Pacific Railway (218 XI. S., 88, 103) the Supreme Court, speaking 
through Mi-. Justice McKenna, said: 

The outlook of the commission and Its powers must be greater than the In- 
terest of the railroads or of that which may affect those interests. It must 
be as comprehensive as the Interest of the whole country. If the problems 
which are presented to it. therefore, are complex and difficult, the means of 
solving them are as great and adequate as can be provided. And arguments 
which point out and assail the Imperfection which may appear in the result this 
court has taken occasion to characterize. " They assail," it was said, " the wis- 
dom of Congress in conferring upon the commission the power which has been 
lodged in that body to consider complaints as to violations of the statute and 
to correct them if found to exist, or attack as crude or Inexpedient the action 
of the commission In the performance of the administrative functions vested In 
It, and upon such assumption invoke the exercise of an unwarranted Judicial 
power to correct the assumed evils." (Interstate Commerce Commission v. Illinois 
Central Railway Co.. 215 U. S., 452, 478.) It was. of course, recognized In 
that case that there must be power In the commission to make the order which 
might be subject to attack, but want of power was distinguished from the mere 
expediency or wisdom of making it, which. It was declared, was not open to 
judicial review. 

Everyone who has practiced in this branch of the law is impressed 
with the fact that a judge who first considers these cases finds it 
difficult to take into consideration the extended effect and the public 
welfare as controlling elements in determining the validity of these 
orders. Judges who have been dealing with litigation between indi- 
viduals, determining purely personal rights arising upon facts relat- 
ing to the persons and particular subject matter, find it difficult to 
give controlling force to public policy and the public welfare in these 
cases. The orders may affect many roads; they frequently regulate 
practices extending over large portions of the country. To determine 
these cases by looking at simply the parties before the court and the 
particular facts relating to their controversy, and determining the 
case as a controversy between the railroad and the particular shipper 
involved, would result oftentimes in frustrating the beneficent pur- 
poses of the act. These cases must be looked at oroadly. The whole 
country, and not the railroads or a particular shipper, is to be con- 
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sidered. It may be asserted, I think, that the errors which have 
been made in these cases by courts of original jurisdiction have 
largely grown out of the inability of the judge at first to take a broad 
view of these questions. 

The Commerce Court as constituted has five members, is a court 
of great dignity, and national in its jurisdiction. The benefits aris- 
ing from consultation between five judges is of great importance; 
especially is this true where there is an application for preliminary 
injunction, which operates to stay the order pending the litigation. 
Judges who are familiar with the act, who know its purposes and 
objects, who have become familiarized with the practices of car- 
riers, the subterfuges that are resorted to to evade the law, will not 
be easily deceived when a case comes before them that has not real 
merit; nor will they have to issue a preliminary injunction for the 
purpose of maintaining the status until they can study the law and 
prepare themselves to decide the issue. A court of experienced 
judges will act promptly upon all these questions, and their decisions 
will become more and more uniform and satisfactory to the public. 
(3) The Commerce Court is a national court, and can be used for 
other purposes than the determination of commerce cases. 

The jurisdiction in mandamus cases under the amendment pro- 
viding for the valuation of railroads, passed at the last session of 
Congress, should, I think, be restored to the Commerce Court. The 
commission is located at Washington, and the court administering 
this law should be convenient and easy of access. 

The jurisdiction of cases for writs of mandamus against the heads 
of the governmental departments in Washington could well be trans- 
ferred from the District of Columbia Supreme Court to the Com- 
merce Court. The issues in this class of cases are questions of ad- 
ministration in every way quite similar to those involved in review- 
ing the orders of the Interstate Commerce Commission. 

This does not cover that. But that is a jurisdiction where the 
questions are almost identical to those arising in cases against the 
Interstate Commerce Commission, and it seems to me that it would 
give dignity to these cases if they were transferred from the local 
district courts of the District of Columbia to this national court. 

The Supreme Court might be relieved of many appeals by trans- 
ferring to the Commerce Court appeals from the supreme court in 
each of our insular possessions, and appeals in patent and bank- 
ruptcy cases. 

This would seem to cover everything except Hawaii; I see no 
reference to Hawaii in the bill. I do not know why Hawaii is left 
out. I see that you have included Porto Rico and the Philippines, 
and it seems to me that it should include all of the insular possessions. 

I do not think it desirable that the Commerce Court should be made 
a court of direct appeal from the district courts in patent and bank- 
ruptcy matters; but it could very well exercise the appellate jurisdic- 
tion which is now exercised by the Supreme Court of the United 
States. The results would be satisfactory in most cases. Power 
should be reserved in the Supreme Court to issue writs of certiorari 
in those cases which, in the opinion of the Supreme Court, ought to 
be reviewed by it. 

Permit me to make one further suggestion regarding the per- 
sonnel of the court. If you will take the pains to read and compare 
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some of the early decisions of the Commerce Court and some of its 
later decisions, you will see a marked difference arising from what 
I have already noted, a growing familiarity with this branch of the 
law and the subjects upon which it operates. The four judges upon 
the court are able and very honorable men. If the one vacancy 
could be filled by a distinguished lawyer from the South, it would, 
in my opinion, be very desirable. This section of the country has 
had very important litigation before the court, and should be repre- 
sented upon the court. With this addition I am confidant, from my 
experience in the court, that it will approve itself and its work to the 
country. 

These are my personal views, and in no way do I represent the 
commission in this statement. 

I was talking with one of the justices of the Supreme Court and I 
asked him what would be the number of these cases. I have not 
looked it up myself, but he told me that about 60 cases would be cov- 
ered by this bill. 

Now, may I refer to one or two things in the bill? On page 9 of 
the bill, in lines 8, 9, and 10 it seems to me that possibly you have 
opened a wide door there that ought not to be opened. It says: 

) review any action 
t 

Whether that language can not be construed by the court to give it 
power to take jurisdiction of any sort of mandamus proceedings is 
a question. Now, questions have arisen in some cases where peti- 
tioners have wanted the Commerce Court to mandamus the commis- 
sion to file certain tariffs or to do certain things. While that would 
control the discretion somewhat of the commission, it does not seem 
to me that that clause is at all necessary to the act. I should substi- 
tute for it this language : 

That all such mandamus proceedings as may now be brought before the Su- 
preme Court of the District of Columbia against the Interstate Commerce Com- 
mission or any admin lstra tire tribunal or executive officer in the city of Wash- 
ington. 

The clause as it stands there now is a rather dangerous one, it 
seems to me, because it might be construed by a court of original 
jurisdiction as widening its jurisdiction to take jurisdiction of any 
mandamus proceedings that might be brought. 

Mr. McCoy. What sort of action of the Interstate Commerce Com- 
mission would be reviewed in the mandamus proceeding? 

Mr. Needham. A mandamus proceeding is always to compel action. 

Mr. McCot. Then you would not review any action in a mandamus 
proceeding? 

Mr. Needhah. Yes; in a way. It might be possible, if a suit in 
mandamus was brought to compel the performance of a particular 
act, or, as I have suggested, the filing of a tariff which was offered 
and refused. 

Mr. McCoy. That would not be a review of any action; it would 
be a proceeding to compel action. 

Mr. Needhah. No, sir; it would be a review of their action; it 
would be to compel them to file what they had refused to file. 

Mr. McCoy. You can not review something that has not happened. 
You could go to the Supreme Court and apply for a writ of man- 
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damns to compel action ; but, if they have acted, you would review it 
by a writ of prohibition, if you wanted to get at them in that way. 

Mr. >'eedh am. That is true in a general way ; but this language is 
pretty broad, if you will read it 

Mr. McCot. I see it is, and I thought it was so broad as to include 
something that you could not do. 

Mr. Needham. I criticize it as being too broad. 

On page 10 it speaks of their including in their report findings of 
fact, I should like to see the word " conclusions " substituted there 
for the word " findings." That is the word that is used in the act 
instead of findings. That is in line 23. 

Mr. McCoy. What act do you refer to? 

Mr. Needham. I refer to the general act as amended. That pro- 
vides that they shall state in their report their conclusions of tact. 
Whether this is intended to broaden that language or not I do not 
know, but findings of fact might be so broad as to require them to 
find facts which they may not think were material to the issue. Their 
conclusions of fact upon which they base their order is very important. 

Mr. McCoy. In the courts where I practice we speak of findings of 
fact and conclusions of law, and I think that is a very proper distinc- 
tion to draw. What do you understand to be the difference between 
findings of fact and conclusions of fact? 

Mr. Needham. That is following the language of the original act. 
I think it is more common, as you have suggested, in the practice 
to speak of findings of fact and conclusions of Taw. 

The Chairman. If a judge or official acting in a judicial capacity 
finds a fact to be so and so and concludes the fact to be so and so, 
what is the difference in substance as to what he has done, whether 
you call it a finding of fact or a conclusion of fact? 

Mr. McCoy. Only this, Mr. Chairman : The distinction we make is 
such that when you speak of findings you know immediately that 
findings of fact are referred to, but when you speak of conclusions 
we know at once that you are referring to legal conclusions. It 
makes it easier to argue cases, because you are readily understood 
when you use the words " findings " and " conclusions " without an 
explanation. 

Mr. Needham. That is true; but in the act you will find it speaks 
of conclusions of fact, and when you meet with this language in this 
bill the question is at once raised whether it was intended to create 
something different from what is in the original act. That is all. 

STATEMENT OF ME. JOHN B. DAISH, ATTORNEY AT LAW, WASH- 
INGTON, D. C. 

Mr. Daish. Mr. Chairman and gentlemen of the committee, those 
who have preceded me. including the author of the bill, have so well 
and forcibly covered the ground, and covered the ground as I know 
it, both with respect to the necessity for the continuance of the 
special transportation court and also with respect to the necessity of 
relieving the Supreme Court in some way, and, in order to accom- 
plish that, to transfer a certain class of cases to the Commerce Court, 
that I shall have very little to say, but shall direct the committee's 
attention briefly, by leave of the various interests of the country, tc 
their positions in "respect to the Commerce Court. I want to say, 
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first, that, with stray exceptions, they are all in favor, first, of the 
continuance of the Commerce Court as a special transportation 
court. The exceptions are these — and. so far as I now recall, it is 
the opposition of only one association— namely, that unless to the Com- 
merce Court shall be given jurisdiction to review negative orders of 
the Interstate Commerce Commission you ought to do away with the 
court. I shall refer to a telegram from the president of that organi- 
zation in a moment. I am authorized by the president of the Balti- 
more Chamber of Commerce, an association of some 400 dealers in 
grain, flour, and similar commodities in Baltimore, to state that the 
chamber is on record in favor of the retention of the Commerce Court 
with such added jurisdiction as is necessary to make its jurisdiction 
effective. I think, if the committee wish, that while I refer to these 
letters it would be of advantage to have them included in the record 7 
as a part of my remarks. 

The Chairman. That will be the order. 

Mr. Daish. The traffic manager of the New York Produce Ex- 
change has transmitted to me for presentation to the committee a 
preamble and resolutions in favor of the Commerce Court. That 
was at the time of the consideration of the Broussard bill at the last 



. Httnxr. of ReprexmtaUes, 

Washington, D. C. 

Drab Sir: The following Is n copy of preamble ana resolution adopted at 
a meeting of the boon! of managers of the New York Produce Exchange held 
Angust 1. 1912: 

"Whereas under a recent ruling of the Supreme Conrt that the Commerce 
Court has no Jurisdiction to review hii order of the Interstate Commerce 
Commission which dismisses a complaint by the shipper, thus providing 
for the railroad a course of appeal which is not open to the shipper, result- 
ing in nn undue advantage to said railrond; 
"Whereas there Is now iiending in Congress n bill known as House resolution 
25GT2 ' To amend the act entitled "An act to codify, revise, and amend the 
laws relating to the judiciary." approved March 3. 1911, and for other 
purposes." which limine resolution is designed to extend to the shipper the 
right of appeal to the Commerce Court from decisions of the Interstate 
Commerce, Commission j be it 
- Resolved. That the board of managers of the New York Produce Exchange 
hereby eipresses itself In favor of House resolution 25572, and earnestly urges 
Its enactment Into law." 

Yonrs. very truly, ■ Secretary. 

Mr. E. P. Smith, an attorney of Omaha, Nebr., has transmitted 
for presentation to the committee, a letter addressed to Representa- 
tive Hitchcock, under date of December 18, 1912, as follows: 

Omaha. Neks., December !(]. 191?.. 
Hon. G. M. Hitchcock, 

House of Representatives, Washington, D. C. 
Dear Mb. Hitchcock: Permit me to say a word as to the advlsabiltty of 
continuing the Commerce Court, or rather as to the advisability of Congress 
making an approbation so as to enable the court to continue In business. 

I have had considenible to do the last few years before the Interstate Com- 
merce Commission, and I realise, as every luwyer must who practices before 
that commission, that since It is not, strictly speaking, a Judicial body, there 
must be some court, some place that will have jurisdiction to review questions 
of law passed on by the Interstate Commerce Commission. 
10818-18 20 
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Before the organ Ization of the Commerce Court the orders and Judgments of 
the Interstate Commerce Commission could be called In question before any 
circuit judge In the United States If the residence of the parties interested 
would otherwise confer Jurisdiction. My Judgment is. It Is infinitely better to 
have one court before whom nil of these appeals must SO rather than to have 
circuit Judges all over the United States Jumping onto the orders of the com- 
mission. 

I think President Taft was exceedingly unfortunate in his selections of mem- 
bers of tbe Commerce Court. I believe the great criticism of that court has 
been the result of the make-up of tbe court. But the Supreme Court of tbe 
United Stntes has reversed that court now in so many cases and has so clearly 
defined the power and Jurisdiction of the Commerce Court that It seems to me 
It would be a mistake to abolish that court and let the United States judges all 
over the country have a chance to review the* orders of the Interstate Commerce 
Commission. 

If tbe law were so amended that appeals from tbe Interstate Commerce Com- 
mission could only go to the Supreme Conrt of the United States, I do not 
think any shipper would object to that. My Interest in this matter is from the 
standpoint of the shipper. I have represented tbe Omaha Grain Exchange and 
a number of the grain shippers and lumber dealers here In Omaha In these 
controversies, and I look at It wholly from tbe standpoint of the shipper. 

I have received a good many letters from attorneys over the country, some 
of them wanting me to urge the doing away with the Commerce Court, others 
urging that the court should be retained, but looking at it wholly from the 
standpoint of tbe shipper whose complaints are heard by tbe Interstate Com- 
merce Commission, It seems to me it would be a great mistake to abolish the 
Commerce Court, unless at tbe same time it Is expressly provided that all orders 
of the Interstate Commerce Commission can be reviewed only by the Supreme 
Court of tbe United States. 

With personal regards, I am, 

Tours, very truly, E. P. Smith. 

The position of Mr. Smith is a peculiar one in one way. He wants 
appeals from the Interstate Commerce Commission to go direct 
to the Supreme Court, which, of course, is entirely out of the ques- 
tion; but on the question of retaining the Commerce Court and 
giving it added jurisdiction he expresses the same views that have 
been expressed by the gentlemen who have preceded me. There was 
one gentleman who stated practically that unless you could give the 
Commerce Court this added jurisdiction the court should be abol- 
ished. That was a statement made before one of the committees 
at the last session by Mr. B. A. Dean, then the representative and 
now the chairman of the legislative committee of the National Hay 
Association, an organization of some twelve or fourteen hundred 
hay dealers. After making that statement and after hearing some 
other gentlemen he came back before the committee' and said, " I 
have changed my mind on that; retain the Commerce Court and we 
will keep knocking away at Congress until they give us the added 
jurisdiction to review any negative orders." 

I submit a telegram from Mr. E. Wilkinson, president of the 
National Hay Association : 

Birmingham, Ala., June IB, 1913. 
John B. Dajsh, WatMngton, D. C: 

National Hay Association has by resolution indorsed the retention of Com- 
merce Court with power to review decision of commission adverse to com- 
plainant and defendant. Please present these views to House Judiciary Com- 
mittee. 

E. Wilkinson, PrtiMent. 
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I submit the following telegram from Mr. James H. Davant, 
commissioner of the Memphis Freight Bureau : 

Memphis, Tenn., June 16, 1913. 
Hon. Jho. B. Daish, Washington, D. C: 

If agreeable, would gladly have you represent our views to House committee 
favorable to retention Commerce Court. A return to old system of appeals to 
circuit court would be retrogressive Indeed. 

Ja8. H. Davant. 
Commissioner Memphis Freight Bureau. 

I also submit telegrams stating the views of William B. Wheeler, 
manager of the traffic bureau of the San Francisco Chamber of 
Commerce, and of Seth Mann, attorney, as follows: 

San Francisco, Oal., June IT, 1913. 
Mr. John B. Daish, 

Washington, D. C; 
Replying your letter, 13tb, and telegram, 16th, will be glad to have you 
state our views as expressed in our telegram of June 4 to Hon. John J. Fitz- 
gerald, as quoted In Mann's letter to yon dated June 10. 

Wb. E. Wheeleb. 
S*th Mann. 

June 10. 1913. 
John B. Daish, Esq., 

Bibbs Building. 783 Fifteenth Street, NW„ 

Washington, D. C. 
Deab Sib : Responsive to your telegram of Juue 3, 1913, the following tele- 
gram was sent to Hon. John J. Fitzgerald, dated June 4: 

" Best Interest of shippers requires Commerce Court should be continued. 
Urgently request appropriation be granted. 

"WW. R. WHEEI.EB. 

" Manager of Traffic Bureau of the San Francisco Chamber uf Commerce. 

"Sbth Mann, Attorney." 

Very truly, yours, Seth Mann. 

A letter has been transmitted from some of the railroads referred 
to this morning as tap lines to various Members of the House, and as 
it calls attention to the situation I think it should be included for the 
information of the committee. The letter bears the signature of 
Mr. R. S. Davis, chairman of the committee, and is as follows: 

RifBEVKPOKT, Alexandria & Southwestern Railway System, 

Kansas City, Mo., May 26, 1918. 

Gentlemen : You will recall that nt a conference held at the Blackstone Hotel, 
Chicago, on June 29. 1912, Mr. John A. Sargent, Mr. Luther M. Walter, and the 
writer were selected as a special committee with Instructions to go to Wash- 
ington tor the purpose of securing legislation giving the Commerce Court power 
to review so-called negative orders of the Interstate Commerce Commission. 
Yon are familiar with the work of your committee, the results obtained, par- 
ticularly In connection with the tap-line cases, etc. 

The last appropriation made by Congress provides for the continuance of the 
court until June 30. Unless Congress makes provision for the court within the 
next few weeks the court will be abolished, and the shippers of the country 
will find themselves without proper judicial machinery through which rate 
litigation may be adjudicated. 

On May 6, 1913. Congressman R. F. Broussard, of Louisiana, Introduced 
H. R. 4765. This bill confers on the Commerce Court Jurisdiction to review 
negative orders in the following language: 

" Cases brought to enjoin, set aside, annul, or suspend, in whole or in part, 
any order of the Interstate Commerce Commission, and It Is expressly herein 
provided that any rule, decision, or determination made by the Interstate Oom- 
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merce Commission, dismissing any complaint made before it. shall be deemed 
an order of the Interstate Commerce Commission." 

The first sentence Is a reiteration of existing enactment. ' The second. In our 
Judgment, properly and adequately confers the desired jurisdiction wltl 
enlarging tbe power of the court In respect to its present review of orders. 

We respectfully recommend that you promptly comuiunica*e with your Sen- 
ators anil Representatives, urging them to enact legislation providing for the 
continuance of the Commerce Court, further expressing your approval of 
H. R. 4765, Just referred to, and urging its enactment Into law. 
Yours, very truly, 

It. 8. Davis, Chairman. 
S. H. Fullerton, Third Nnilon.nl Bunk Building, St. Louis; John A. 
Sarseut. Keith & Perry Building, Kansas City: W. N. Barron, 
Poplar Bluff. Mo.; George K. Smith, Wright Building. St. Lonls; 
F. It. Pierce. Fullerton Building, St. Louis; George B. W. Luehr- 
ninn, St. Louis, Mo.: C. S. Keith, Keith & Perry Building, Kansas 
Cly: R. A. Long, R. A. Long Building, Kansas City: J. B. White, 
Kansas City, Mo. ; C. D. Johnson, eleventh floor, Wright Build- 
ing, St. Louis; Ell Weiner, Keitys, Tex. ; W. T. Wblteman, Caro, 
Tes.; F. C. Broadway, Kansas City; L. L. Selbel, Kansas 
City, Mo. 

I submit a letter from Mr. W. A, Mears, manager of the transpor- 
tation bureau of the New Seattle Chamber of Commerce, as follows: 



Transpobtation Bureau, New Seattle Chamber of Commerce, 

Zlav SI, 1913. 
Senators Miles Polndexter and Wesley L. Jones; Representatives William S. 

Humphrey, Albert Johnson, and William La Follette; and Congressmen at 

Large J. A. Falconer and J. IF. Bryan. 

Dear Sirs: We would like to draw to your attention and ask you to vote for 
H. R. 4705. a bill amending an net to codify, revise, and amend tbe laws relating 
to the Judiciary. This bill meets with the Ideas of this bureau, and, we believe, 
meets the ideas of a great majority of the shippers of this State. One of Its 
moat salient features is that It gives the Commerce Court Jurisdiction to review 
orders of the Interstate Commerce Commission dismissing complaints of ship- 
pers. As the law now Is interpreted, should the commission decide against tbe 
shipper tbe latter has no right of appeal, while the common carrier has. This 
seems a great injustice, and, In our opinion, this Injustice Is removed by this 
bill. 

The shippers of this State do not desire tbe abolishment of the Commerce 
Court because of the present expediency in the settlement of cases that come 
before the commission and are appealed, and further because of the varying 
decisions of the United States district courts on tbe same question. 

We hope you will see lit to meet with our Ideas in this matter. 
Tours, very truly, 

w. a. Meabs, Manager. 

I submit a letter from Mr. M. Dorian, treasurer of the American 
Graphophone Co., as follows: 

American Graphophone Co., 
JVnc York City, June 16. 1913. 
Mr. Johr B. Daish, 

Attorney at Laic, Washington, D. C. 
Dear Sir I I bae yours of the 13th instant relative to tbe Sims bill concerning 
Commerce Court. 

It will be Impossible for me to appear before the committee at the public hear- 
ings on this bill, but I may say that our company la in favor of the retention of 
this court and the conferring upon It of competent powers and Jurisdiction, be- 
lieving that such powers and Jurisdiction are necessary and desirable for the 
advancement and protection of the business Interests of tbe country. 

We have no objection to your quoting the above expression of our views to the 
committee. 

Very truly, M. Doriak, Treasurer. 
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I also submit a letter from Mr. William R. Tucker, secretary and 
assistant treasurer of the Philadelphia Board of Trade, as follows: 

Philadelphia Board of Thade. 

Philadelphia, Jane 16, 131$. 
My Dear Mb. Daisii: Iteferrlng to jour correspondence In re Commerce 
Court, I beg to say that I am authorized by the chnlrmnn of the committee on 
^Inland transportation to accept your services as offered, for the presentation 
of the views of the hoard of trade in the matter of the Commerce Court, know- 
ing full well the interest yon take in the matter and your thorough acquaint- 
anceship with its details. 

I have a telegram from yoi 
pass upon the question of ■ 
Court. 

Tours, very truly, 

Jons B. Daisii, Esq., 

Washington, D. V, 

I also submit a letter from Mr, H, G. Morgan, dealer in hay and 
grain, Pittsburgh, Pa., as follows: 

Pittsburgh, Pa., June 16, 1913. 
Mr. John B. Daisii. 

Hibbs Building, Washington, D. C. 

Deab Sib: I bare followed with great Interest the workings of the Commerce 
Court, and. oh per my previous correspondence with you. 1 still think the court 
should be retained. I regret very much that I can not be present at the hear- 
ings this week. 1 would very much like to express my views In person to 
Chairman H. D. Clayton, but since this Isn't possible, I wish yon would state 
my position to the chairman and the Judiciary Committee. I believe in sup- 
porting any good organization that has for Its purpose the furtherance of the 
general commerce of the country and the upholding of all good and reasonable 
law. This court can give Impetus and direction In many very good cases. I 
bnve no doubt but that the worthy committee will have before it numerous very 
able supporting documents of this nature. It is therefore not my intention to 
place before It a long iwtition, for while such a iwtltion may be exhaustive, too 
many of them become exhausting. I therefore leave It to yourself, Mr. Dalsa, 
to present my views, as you know them, orally, If yon will, and I thoroughly 
believe tiie outcome can not but be in our favor and generally satisfactory. 

Thanking you In advance for taking good care of this cause on my behalf, 
I am, 

Tours, very truly. H. G. Moroaii. 

The Boston Chamber of Commerce advised me, through their traffic 
man, that they have already petitioned for the continuance of the 
Commerce Court, and they have transmitted to me certain resolu- 
tions which they passed some time since. The resolutions are aa 
follows : 

June 7, 1913. 

(Sent to Hon. John \\". Weeks. Hon. Henry Cabot Lodge. Hon. Andrew J, 
Peters, and Hon. Thomas S. Martin.) 

Deab Sir: The appropriation for the Commerce Court expires by limitation 
on June 30, 1813. There Is now before the Senate a bill to do away entirely 
with tiie Commerce Court. There is also a hill before It to give the Commercfc 
Court Increased powers. The chamber's committee on transportation believes 
that neither of these hills should be passed, but that Congress should be peti- 
tioned to oppose legislation to abolish it. 

The committee on trans|>ortation in January last placed itself on record as 
favoring the retention of the Commerce Court and op]>oslng the passage of 
H. B. 4546. At that time the committee pointed out that while there had been 
considerable feeling against the court because of certain decisions It had made 
attempting to revise the decisions of the Interstate Commerce Commission, It 
was convinced that nearly nil persons who are familiar with the work of the 
court, including members of the Interstate Commerce Commission themselves, 
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are of the opinion that the principle of the court le nil exceedingly valuable 
one and that It should be retained. 

In the opinion of the committee the desirable objects attained by the court 
are: 

First. It expedites the settlement of all questions of appeal from the decisions 
of the Interstate Commerce Commission. 

Second. It provides a court which contains a majority of men thoroughly 
versed and experienced in the class of cases that come before It, and at the same 
time, by its construction, a proportion of new blood Is infused Into It each year. * 

Third. It provides uniform decisions, which would not be obtained otherwise, 
aa in the absence of the Commerce Court cases would be appealable to the 
various circuit courts of the United States sitting in different parts of the 
country, resulting In varying decisions on cases Involving the same legal points. 

For the reasons stated above the committee on trans|>ortatlon again strongly 
urges that the present legislation to abolish the court be rejected and that an 
appropriation be made for Its continuance. 

At a meeting of the board of directors of the chamber on June 6 the report 
of the committee on transportation was unanimously adopted, and It was voted 
that the recommendation a of the committee be communicated to you. 

I trust that you are In favor of the continuance of the Commerce Court and 
that you will use your Influence In preventing the passage of any bills which 
would abolish that court. 

Very truly, yours, James A. McKibbbn, 

Secretary. 

The Buick Motor Car Co., of Flint, Mich., asks for the retention 
of the court and for an added jurisdiction. 

Mr. P. W. Coyle, traffic commissioner, St. Louis, Mo., wires me as 
follows : 

St. Louis. Mo., June 5, ISIS. 
John B. Daibh, Washington, D. C.: 

Replying to yours of June 4, Mr. A. L. Shnptelgh, president, and myself, have 
wired Representative Fitzgerald as follows: 

"Representing Business Men's League of St. Louis, consisting of over 2,000 
active business men, we respectfully submit that the Commerce Court Is of ines- 
timable benefit to the shipping and transportation Interests of the country, and 
therefore urgently request that adequate appropriation be made for Its con- 
tinuance." 

P. W. Cotli. Traffic Commissioner. 

Mr. E. L. McHaney, an attorney of Little Rock, Ark., says that it 
is impossible for him to be here, and asks me to give his views in this 
behalf, and they are in accord with the views already expressed here 
this morning. 

I am unable to find anyone to say anything against the court itself; 
some people have said something against the personnel of the court. 
All poem to agree that the system is right, ana the personnel as now 
constituted is right. 

Mr. E. G. Kalbfleifch, an attorney of Augusta, Ga., who has had 
some interstate commerce practice, asks that I express his views, 
which are in accord with those already expressed. He asks that the 
court be retained and the added jurisdiction given. 

Mr. H. G. Morgan, a personal friend of mine, who is interested in 
these matters, also asks me to express to you his views favoring the 
retention of the Commerce Court. 

The Maxwell Motor Car Co., through their traffic manager, request 
that their views be presented, and their views are the same as those I 
have heretofore stated. 

It seems to me that there is one view that has not been touched 
upon by those who have preceded me. and it is this: Personally I 
nave no knowledge of the fact, but some time since — I think it was 
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at the last session — one of the enterprising newspapers of the country 
took a poll of the district judges to ascertain what they thought of 
the continuance of the Commerce Court. They were asked in the 
usual phraseology, and as a result of that poll the paper reported 
that the judges said that they did not care for this transportation 
jurisdiction. And well they may not. It has already been pointed 
out that they are vexatious, troublesome, and technical questions. I 
had the honor to argue a case recently before a judge who had never 
had a transportation case. He was a bright, intelligent, active, 
earnest, hard-working judge. The lawyers on both sides had to com- 
mence at the beginning. The case lasted three weeks, including the 
taking of some testimony. 

The argument in that case lasted three days; not because the judge 
was not intelligent; not because he could not comprehend things; not 
because he did not know anything, but simply because we had to open 
the whole book of transportation law to that man. Now, then, when 
I come before this special court, when I make use of technical terms 
relating to transportation matters, that court knows what I am talk- 
ing about ; that court is versed in what is known as the lingo of the 
yard, and we do not have to commence with first principles; we do 
not have to argue one case for three whole days in submitting the 
case to the judge. I am assuming, of course, that the newspaper re- 
port I have referred to is correct, and if it is correct — and I have no 
doubt it is — it is no wonder that these district judges do not want this 
jurisdiction. The difficulties have already been pointed out. More- 
over, the district judge ordinarily is a very much overworked man. 
He has all sorts of cases before him, and he does not want any more 
technical cases thrust upon him. I think that will conclude all I have 
to say, unless it be to direct the attention of the committee to certain 
hearings which have been held in the past in respect to this matter. 
Hearings were held on the bill H. R. 25572 by the House Committee 
on Interstate and Foreign Commerce, and there were certain hearings 
held before the Senate committee on bill No. 26680. making appropri- 
ations, and at that time there was before the committee a considerable 
amount of information from newspapers, magazines, shippers, and 
shippers' representatives. 

The Chairman. I have heard it stated sometimes in criticism of the 
Commerce Court that that court was first formed with the idea 
that it would delav rather than expedite the execution of the orders 
of the Interstate Commerce Commission. I do not agree with that 
view, but I would like to have your view on that subject. 

Mr. Daish. I am very glad the chairman asked that question. In 
the first place, the figures show the length of time during which 
cases have been pending before the Interstate Commerce Com- 
mission, before the Commerce Court, and before the Supreme Court 
of the United States. The history of the formation of the Com- 
merce Court is briefly this: In the fall of 1905, Judge Grosscup con- 
ceived the plan of settling transportation questions. In those days 
the Interstate Commerce Commission when it wished to enforce its 
orders — its orders were not self-enforcing — proceeded into court. 
That procedure was taken up by Judge Grosscup. and he said, " Let 
us have a special transportation court. ' 
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In response to that demand a bill was introduced by Representative 
Hogg, of Colorado. A printed petition was presented to Congress, 
signed by 10.286 shippers of this country, asking the enactment of 
legislation which would provide a special transportation court for 
dealing with these matters. Copies of that petition are rather 
scarce. I have a copy, but only one. 

During the early part of 190(> Congress saw fit to leave the juris- 
diction of the courts in respect to interstate-commerce matters in the 
circuit courts, providing the particular forum in the act of 1906. 
From time to time, up until June 18, 1910, Congress had been asked 
to provide a special transportation court, and as a result of that 
came the Commerce Court. So far as I know — and I try to keep 
abreast of the times in these matters — a special court was opposed by 
the railroads, not so much. I take it, Mr. Chairman, upon the grounds 
of prospective delays — of course, delays are very troublesome to the 
shipping public— but it was a case in those days and will be the case 
if the Sims bill is passed ; it was a case of picking— I say it advisedly, 
I do not mean in an iniquitous way — a favorite judge, maybe in a 
favorite locality, and often in localities you can have favorite judges, 
so that when you removed the local prejudice, when you brought the 
Santa Fe Railroad to Washington, you were on neutral ground, 
with four or five judges versed in these matters, and the court itself 
a national institution, separated from all possible influences, and deal- 
ing, certainly up to the present time, with nothing but transporta- 
tion questions. 

I think Mr. Denison and Mr. Esterline gave you the length of time 
it takes cases to go through the Commerce Court, and finally to be 
decided by the Supreme Court of the United States. 

Mr. Broussako. Please read this extract from the Attorney Gen- 
eral's report. 

Mr. Daish. In the report of the Attorney General of last year there 
appears on page 55 the following: 

Tain latter statement shows that the average time which line elapsed between 
the filing of suit in the courts of first instance ami the argument and submis- 
sion of the case in the Supreme Court since the esiabllsluneiii of the Commerce 
Court is SJ months, whereas the average time previously required when the 
jurisdiction was In the circuit or district courts was '2lk mouths. 

If it was the idea that a commerce court would delay, their expecta- 
tions were not met. 

Mr. Broussaru. Mr. Chairman, there are two or three other parties 
that I would like to have appear before the committee. They are 
not here now. We agreed on this hearing to-day only last Monday. 
They may not be here to-morrow. Will the committee leave the hear- 
ings open until Saturday, when we can finish up the matter in very 
short order? We have a session of the House, as I understand it, 
Friday. I want to say. amon« other things, that I am having pre- 
pared a statement of the condition of the docket of the Supreme 
Court, so that we may have the exact figures in regard to that. 

The Chairman. Mr. Broussard. do you suggest 10 o'clock Sat- 
urday ? 

Mr. Broussard. Yes, sir. 

Mr. McCoy. Do you hope to get this bill enacted before the 1st 
of July? 
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Mr. Bboussard. No; but it has been suggested that possibly this 
situation might require some action at this session, and that it might 
be taken up in the caucus on the 25th and exempted from the opera- 
tion of the rule which the Democrats adopted in the last caucus. I 
would like to get the bill in shape, so the committee can report it in 
the event that action is necessary at this session. 

There may be some parties — I do not know of any — who would like 
to be heard in opposition to the bill. The fact that this hearing has 
been held to-day will receive attention in the press, and those who 
may want to be heard before the committee will have ample time to 
anoear on Saturday. 

(Thereupon the committee adjourned until Saturday, June 21, 
1913, at 10 o'clock a. m.) 



Committee ox the Judiciary, 

House of Representatives, 

Saturday, June SI, 1913. 
The committee this day met. Hon. Edwin Y. Webb presiding. 
Mr. Webb. The committee will be in order. Mr. Broussard, who 
is your next speaker? 

Mr. Broussard. I would like to present two or three arguments 
that have been sent by witnesses who could not come here. I have 
requested the deputy clerk of the Supreme Court to be here this 
morning with a statement as to the docket of that court and how the 
bill under consideration by this committee will affect that docket. 
He is here now, but before Mr. Maher speaks, I have here a copy of 
a letter addressed to the chairman of this committee by Mr. Thur- 
mond, of Kansas City, and I ask permission to insert this copy in the 
record. If we get the original, we will put that in the record instead 
of using the copy. 

Mr. Webb. Without objection, that letter may be inserted in the 
record. 

(Said letter follows:) 

This Lohc-Bell I.imdkr Co.. 

Kannan ('Up, it"., June IG. 1913. 

Broussard bill (H. R. 5902). 
Hon. H. n. Clayton, 

Chairman Judiciary Committee, 

Borne of Representatives, Washington, />. C. 

Deab Sir : I understand that the above bill will be taken up before your com- 
mittee this week. In bebolf of a number of lumber companies and other clients 
who are large shippers. I wish to make some suggestions in favor of tin.' pi'ssdng 
of this bill by Congress. 

I now have (lending before the United Stales Commerce Court two suits— 
The Louisiana & Pacific Railway Co. et fll. r. The United States et al., and The 
Woonworth & Lonlslfimi Central Railway Co. et ul. v. The United States et al. 
I wish to say. however, that my interest in the retention and In the extension 
of the Jurisdiction of the Commerce Court I believe is not altogether selfish, 
and in what I have to say herein I know that I am giving the views and senti- 
ments of a large number of shippers of the Southwest. 

I desire to emphasize the fact that it is the shlpiters and not the railroads 
who will be benefited by the continuation of a Commerce Court and In the 
amendment made by the Broussard bill. 

The railroads can generally get into court and have the decisions <>f the Inter- 
state Commerce Commission reviewed by the courts. Under the law as it exists. 
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If a shipper Is denied relief before the Interstate Commerce Commission he has 
do opportunity to have such decision reviewed by a court 

It so happened that in my own practice, before the Commerce Court was es- 
tablished. I had occasion to prepare petitions for Injunction on causes of action 
which grew out of the decision of the Interstate Commerce Commission In the 
so-called "Tap Line" case, and found it would be necessary to bring suits for 
my clients in order to test the question raised by the commission in the State 
court of Louisiana and In two Federal courts. If tbe suit had been brought la 
the State court. It would necessarily have gone to the Supreme Court of Louisi- 
ana, and if an appeal could have been taken at all from the Supreme Court of 
Louisiana to the United States Supreme Court the case would not have been 
finally decided by tbe latter tribunal under five years, and this would have been 
substantially a denial of Justice. It was a serious question whether we could 
have gotten nn appeal to the United States Supreme Court, and therefore very 
questionable whether we had any recourse In that instance to test the question 
brought about by the decision of the Commerce Commission. This was true, 
because we. In the Instance I speak of, would not have been attempting to re- 
strain tbe order of the commission, but would have been suing on contracts 
which we hnd, the violation of which was caused by the action of tbe com- 
mission. 

In the instances where we could have gotten Into the Federal courts we would 
have been In different districts, and possibly would have had different decisions 
by the different Federal Judges and on appeal by different circuit courts of 
nppeals; and In these cases a final determination of the question could only 
have been bad by tbe Supreme Court of tbe United States, and could not have 
been reached, perhaps, under five years. 

In addition to that we could not have sued the various trunk line railroad 
companies in one suit because of lack of jurisdiction over the parties defendant, 
but would, therefore, have hud to maintain a multitude of suits. This was tbe 
situation when the Commerce Court first decided that under the I'roctor & Gamble 
case It did not have Jurisdiction of our "Tap Line" cases. Since the order of 
tbe commission was amended so as to give the Commerce Court Jurisdiction, in 
Its Judgment, we have the "" Tap Line " ciiseg now pending before the Commerce 
Court, evidence submitted, and the cases argued. Under tbe law creating the 
Commerce Court an appeal can be promptly had to the United States Supreme 
Court, tbe cau«e advanced, and perhaps be beard In that court at the coming 
October term. All this Is not for tbe benefit of tbe trunk Hue railroad eoni- 
iwules, who are, perb"i«, not very much interested in n Speedy dis]>ositlou of the 
question; hut It Is of vital Interest In cases mentioned, to the short- 11 lie rail- 
roads, and to tbe thousands of shl]i[ierM over these roads. 

Two or three million dollars are Involved directly In the cases In which I am 
counsel and which are now pending before the Commerce Court. Indirectly 
affecting shippers through freight rates, many millions of dollars are Involved. 

In my opinion there is no reason why the Commerce Court should not be 
given final Jurisdiction in a iorper number of cases and thus help to relieve tbe 
congested condition of the Supreme Court. 

I sincerely hope that the Bronssard bill will be favorably acted upon by your 
committee and passed by both Houses of Congress. 

Tours, truly, W. R. Tiiuhmond. 

Mr. Bboussard. I also have a letter addressed to Mr. Daish. He 
being out of the city, it was forwarded to me from his office. The 
letter is from the Central Coal & Coke Co., of Kansas City, Mo. 
That I would also like to insert in the record. 

Mr. Webb. To whom is the letter addressed ? 

Mr. Broussard. It is addressed to Mr. Daish — John B. Daish, who 
was a speaker here at the last hearing. 

Mr. Webb. Without objection, that letter may be inserted in the 
record. 
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(Said letter follows:) 

Central Coal & Coke Co., 
Kanma City, Mo., June 16, 1S13. 
Mr. John B. Daish. 

Attorney at Lane, Washington, D. C. 

Dear Sib : Replying to your favor of the 13th : 

I have been corresponding for considerable time with various Congressmen 
and Others in connection with the bill of Congressman Broussjiril for retention 
of the Commerce Court, end my position in the matter Is this: 

I believe that the Commerce Court lost its popularity by reason of the fact 
that It was not authorized to consider negative orders of the Interstate Com- 
merce Commission, which resulted in its being a court of last resort for the 
carriers only, and the shipping public bad no opportunity to be heard before 
that court. The necessity of quick action on these matters Is obvious to any- 
one who Is familiar with the condition of our courts, on account of the vast 
amount of work which they have on hand. The appointment of a special court 
for the purpose of expediting this work would be of vast assistance to the ship- 
ping public, but I believe the Jurisdiction of the Commerce Court should be 
extended so that It could consider negative as welt as affirmative orders. In 
which case the shippers would have their day In court, which they have not 
had under the law creating this court, up to this time, and herein I think lies 
the whole difficulty with the Commerce Court. 

You are authorised to present these as the views of myself before the 
committee. 

Tours, truly, Cbas. S. Keith, President. 

Mr. Broessard. I ask the permission of the committee to insert 
in the record an article written in the North American Review by 
the Assistant Attorney General, Mr. Fowler, entitled " The Com- 
merce Court." It is not a long article, but it is a very comprehensive 
analysis of this court and its work, and, with the permission of the 
committee, I should like to make it a part of the hearing. 

Mr. Webb. How many pages ? 

Mr. Brotjssard. They are paged as they appear in the magazine, 
and I will have to count them. I find there are several pages. 

Mr. Webb. Without objection, the article referred to by Mr, 
Broussard will be inserted in the record, 

(Said article follows:) 



[Ry assistant to the Attorney General, .lames A. Fowler.] 

Under the Interstate-commerce law as It existed prior to the passage of the 
act of June 18, 1910, in addition to criminal and penal actions, proceedings to 
compel the attendance of witnesses before the commission and actions to re- 
cover from carriers damages awarded by the commission cases of the following 
classes might be brought : 

First. Actions for specific enforcement of an order of the commission other 
than for the payment of money. 

Second. Actions to enjoin, set aside, annul, or suspend, In whole or In part, 
an order of the commission. 

Third. Actions to enforce an observance of the published rates for carrying 
passengers or freight and to compel a discontinuance of forbidden il I scrim In a - 

Fourth. Mandamus proceedings to compel the transportation of traffic and 
the furnishing of cars and other facilities to a complaining relator and, on 
application of the Attorney General at the instance of the commission, to compel 
an observance of any provision of the act. 

Prior to the act of June 29, 1906, known as the Hepburn Act, If the com- 
mission fonnd that a carrier was guilty of unjust discrimination and ordered Its 
discontinuance and the carrier was unwilling to abide by the order, It was 
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necessary for the commission, or some party Id whose Interest the order was 
made, to bring an action for Its specific enforcement Furthermore, the findings 
and order of the commission were only prime facie evidence of the facts therein 
stated, and therefore In such proceedings all questions of fact were again con- 
tested before the court. Hence, while a number of cases had been brought to 
enforce orders of the commission, hut very few, probably none, had been insti- 
tuted to annul such an order. By the Hepburn Act not only was an order of 
the commission made conclusive as to all questions of fact, but it was provided 
that any carrier, or lis representatives, who should knowingly fall or neglect 
to obey any order fixing a maximum rate or against unjust discrimination 
should forfeit lo the Culled Slates the Hum of $500 for each offense and that 
each distinct violation should he n separate offense, and that in case of a con- 
tinuing violation each day should be deemed a separate offense. In consequence 
of this provision it was no longer necessary for the commission to bring actions 
to enforce orders of this character, but when the carrier believed that for any 
reason the order was to any material extent invalid it brought a suit to set 
aside or annul such order in whole or In part, and usually sought a temporary 
Injunction suspending the order until the termination of the litigation. 

In the report of the commission dated December 24, 1908, It was said that 
prior to July. IttOS. only 1 suit had been tiled to Bet aside nn order of the 
commission, but that since that date 16 suits had been brought for that purpose, 
and that few orders of much consequence would be permitted to go without 
contest, and that In 12 of the cases brought preliminary Injunctions had been 
prayed fur, which b;>d been granted In 6 and refused In 6. In the report of the 
commission presented a year later It appeared that out of the 17 cases referred 
to In the former reitort but 1 bad been decided by the Supreme Court. 

During the recess of Congress in 1909. by direction of the President, the 
Attorney General prepared a bill embodying his views as to proposed amend- 
ment to the Interstate-commerce laws; and on January 7, 1910, the President 
transmi'ted to Congress a special message, in which he recommended among 
Other things the creation of n special court to be composed of five circuit Judges, 
which court should have Jurisdiction over the classes of cases above enumerated, 
and offered to furnish to the appropriate commit 'ee on request a draft of the 
bill prepared by (he Attorney General. This draft formed the basis of the 
measure which, after lengthy and heated debate, became n law on June 18, 
J 910. 

The jurisdiction of 'he court thus created extends to the classes of cases as 
recommended by the President. To compose the membership of the court the 
President was directed to appoint, hy and with the advice of ttie Senate, five 
additional circuit judges, no 'wo of whom should he from the same Judicial 
Circuit, and who should be designated to serve for one. two. three, four, and five 
years, respectively. Thereafter, on the expiration of the term of any member, 
tbe Chief Justice of the Unfed States designates for another period of five 
years his successor from among the circuit Judges of the United States, and 
all vacancies ore filled for the unexpired term by tbe Chief Justice from the 
circuit judges, and after the year 1914 no judge can be redesignated until the 
expiration of at least one year from his previous term of service. The court Is 
presided over by the Judge first designated for five years, and thereafter by the 
senior member. If nt any time ihe business of 'he court does not require the 
services of all the judges, the Chief Justice may permanently terminate the 
assignment of any of them, or assign them for service temporarily in any dis- 
trict <-onr or circuit court of ap|<enls. but a concurrence of a majority of five 
judges Is necessary for n decision. When ihe designation of a Judge is per- 
manently terminated, he returns lo the circuit from which he was appointed. 
The court is required to be always open for the transaciou of business. Its 
regular sessions are held In Washington City, but the power of the court or 
any judge or of any of Its officers may be exercised anywhere In the United 
States, and to exjiedi e tbe work and to prevent undue expense or inconvenience 
to suitors the court is required to hold sessions in such parts of Ihe United 
States as may lie found desirable. That carriers may be promptly and easily 
served with process they are required to designate some one in Washington 
Citv upon whom nntices and processes may be served. 

All actions which but for the act would be brought by or against the Inter- 
state Commerce Commission must he brought by or against Ihe United States. 
and the United Stales may intervene In any other case in which public Interest 
is involved. The Attorney General has charge of the In'erests of the United 
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States in nil cases pending before the court, and may appoint special counsel to 
look after such interests. In any action Involving the validity of an order of 
the commission any par y tn Interest to tie proceedings before the commission 
may appear iib parties of their own motion and as of right and be represented 
by counsel, and all communities, associations, corporations, firms, and Indi- 
viduals who were Interested In the controversy before the commission out of 
which the action grew, or in any suit brought under the Interstate-commerce 
sets relating to the nc Ion of the commission, may Intervene at any time, and 
the action can not be disposed of or discontinued by the Attorney General over 
the objection of an lntervenor, but an intervenor may prosecute, defend, or 
conduct the proceedings unaffected by any action or nonaction of the Attorney 
General. The utmost simplicity In pleading Is sought. An action Is begun by 
tiling In the ofllce of the clerk n written petition " setting forth briefly and suc- 
cinctly the facts constituting the petitioner's cause of aclon, and specifying the 
relief sought." 

A mntlrin lo dismiss the petition, as not selling forth a cause of action, may 
be filed at auy time liefoie answer. 1'nless Hie time Is extended by the court or 
a judge thereof, answer must be tiled within 30 days after the i«tltlon la 
served, "which answer shall briefly and categorically respond to the allega- 
tions of the petition." No replication la necessary, nnd objections to the ln- 
autticleney of either the petition or answer may be made on the hearing. No 
order can be made suspending an order of the Commissi on pending the final 
hearing otherwise than upon notice and after hearing, except where irreparable 
damage would otherwise ensue to the petitioner, the court or a judge thereof 
may on hearing, after not less than three days' notice to the commission and 
the Attorney General, allow a temporary stay In whole or in part of the order 
for not more than 60 days pending application to the court for Its Injunction, 
and in which case the order shall contain a specific finding baaed upon evidence 
submitted In the judge making the order that such Irreparable damage would 
result to petitioner, and specify the nature of the damage. I'voui an Inter- 
locutory order granting or continuing an injunction restraining the enforcement 
of an order of the commission an appeal may be taken to the Supreme Court of the 
United States within 30 days after the entry thereof. An appeal from any final 
decree may be taken to the Supreme Court by any aggrieved party within 80 
days after its entry. Such appeal does not supersede or stay the Judgment 
appealed from unless the Supreme Court, or a Justice thereof, ahall so direct; 
and apiieals from this court have precedence In hearing In the Supreme Court 
over all other cases except criminal causes. The Commerce Court may direct 
the original record lustead of a transcript thereof to be transmitted to the 
Supreme Court. 

The powers and methods of procedure of the court are thus given In some 
detail that It may appear that every precaution was taken to simplify the 
proceedings, to hasten the final determination of causes brought therein, and 
to safeguard the rights and privileges of every party Interested in any matter 
of controversy before the court. 

In the long session of the Sixty-second Congress a bill abolishing the court 
and restoring jurisdiction to the circuit courts was Introduced In the House and 
referred to the Committee on Interstate and Foreign Commerce, and a ma- 
jority of the committee filed a report strongly favoring the passage of the bill. 
Subsequently. In the legislative, executive, and judicial appropriation bill a 
provision wbb Inserted repealing those sections of the act of June 18. 1910, by 
which the court was created, and the bill while in this condition thus passed 
both Houses of Congress, but on the 15th day of August, 11)12, It was vetoed by 
the President because It contained a provision vitally modifying the civil-serv- 
ice regulations, and also this provision abolishing the Commerce Court. The bill 
was again passed by Congress after eliminating the clvll-servlce feature, but on 
the 21st day of August, 1912. it was again vetoed by the President solely be- 
cause It contained the provision abolishing the Commerce Court. 

It Is apparent, therefore, that there was a very radical difference of opinion 
aa to the utility of this court between the President and those Members of the 
Sixty-first Congress who voted for Its creation on the one band, and a ma- 
jority of the Sixty-second Congress on the other ; and as It is a matter which 
vitally concerns the public welfare, a brief consideration of the reasons ad- 
vanced fur and against the court, both at the time It waa established and when 
the measures for Its abolishment were pending before the Congress, may be 
of value. 
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The principal reasons assigned In favor of the court were that It would se- 
cure (1) a more expeditious hearing and determination of cases, (2) uni- 
formity of decisions, (3) judgments less likely to be erroneous, nod (4) a more 
economical and convenient method to litigants. These reasons will ee con- 
sidered in the order mentioned. 

1. Before the creation of the court the venue of nn action brought for the 
enforcement of an order was in the district wherein 'the carrier violating the 
order had its principal operating office, or In which the disobedience of the 
order happened; of an action to annul an order, the venue was In the district 
In which the principal operating office of any carrier against whom the order 
was directed was located, unless such office was In the District of Columbia — 
then in the district of its principal office; and of an action to compel observance 
of published rates or to prohibit discrimination, the venue was In the district 
■wherein the violations were committed in whole or In part. As to actions to 
compel by writ of mandamus the observance of the provisions of the Inte'state- 
coniuierce law and to require carriers on application by a relator to furnish 
facilities to carry traffic on equal terms with other shippers, do specific pro- 
vision was made, and such an action was apparently required to be brought in 
the State granting the carrier's charter, and in the district thereof wherein the 
organization of the carrier was maintained. Therefore these cases were scat- 
tered through a large portion of the United States, the greater number, how- 
ever, being brought in those districts wherein most carriers had their principal 
operating offices. 

In the Hepburn Act Congress had declared It the duty of the Attorney Gen- 
eral to file in all esses of this character a certificate that In his opinion the 
case was one of general public Importance, as provided for In the statute known 
as the expedition act. On the filing of such certificate the case was required 
to be given " precedence over others, and In every way expedited," and was set 
for hearing, both finally and for application for temporary Injunction, before 
not less than three circuit judges, some of whom under certain circumstances 
tulght be district Judges. From an Interlocutory order granting or continuing 
an injunction an. appeal could be taken direct to the Supreme Court within 30 
days; and from a final decree such appeal could be taken in 60 days; and in the 
Supreme Court the case took priority in hearing and determination over all 
other causes except criminal causes. Congress bad therefore done about all 
that could be done to hasten the final disposition of such cases, except to estab- 
lish a court whose one and special duty was to hear cases of this character. 
Notwithstanding all these statutory provisions, the bearings of the cases were 
not greatly hastened. This was the result of the system : The litigation being 
scattered In various parts of the country, the attorneys looking after the cases 
could not keep them well in hand, and the district attorneys were usually 
unfamiliar with both the facts and the principles of taw Involved. Some of the 
courts lu which many of the actions were brought bad crowded dockets, and It 
required their entire time to prevent a further accumulation of business, and 
therefore they were not Inclined to expedite these cases on their own Initiative, 
but, to the contrary, responded slowly to pressure brought to bear by the liti- 
gants. Hence the speed at which they progressed was not satisfactory. That 
the Commerce Court has fully met the claims of Its advocates In this respect 
there can be no doubt. In a statement showing a comparison between cases 
brought and disposed of under the two systems submitted by the Attorney Gen- 
eral to Congress it appeared that prior to November 1, 1912, seven cases had 
been heard by the Supreme Court under the circuit court plan and six under 
the Commerce Court plan. Under the former system the shortest period between 
the Institution of a suit and its argument In the Supreme Court was 9 months, 
and the longest period was 3 years and 30 days, while under the latter system 
the shortest period was 4 months and 20 days, and the longest was 1 year 1 
month and 20 days. The average period under the former system was 1 year 
9 months and 6 days, while under the latter It was 9 months and about 8 days — 
or an average difference between the two of 1 year. When It is remembered 
that a few days' additional delay may entail great financial loss upon a carrier, 
or possibly put out of business a complaining operator of an Industry on a car- 
rier's line, and that the life of an order of the commission is only two years. It 
will be seen what the average additional delay of a year means to the great 
transportation and Industrial Interests of the country, and also to the public In 
general, for which the public's Interests may be Indirect yet it Is upon the public 
tbat the burdens of high rates and unjust discrimination finally fall. 
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2. The establishment of the Commerce Court nlso secures uniformity of deci- 
sion in cases falling within Its jurisdiction. As net ions presenting the same 
questions were previously brought In different circuits, the decisions of the tower 
courts were not uniform in principle. Bat the disadvantages srlslng therefrom 
were greatly reduced by the fact that an appeal lay as a matter of right direct 
to the Supreme Court. However, while the hearings of these cases on appeal 
from the various circuits by the Supreme Court secured with reasonable prompt- 
ness uniformity in the principles upon which they were decided, yet it did not 
secure real uniformity of decision, because each Judge possesses his own peculiar 
bent of mind and there exists a broad latitude in applying a certain principle 
to a particular case. 

3. A special court after It has been established for a time Is also more expe- 
rienced In this branch of the law, and better qualified to render a prompt and 
correct Judgment. In Its report upon the bill Introduced to abolish the Com- 
merce Court the majority of the House Committee on Interstate and Foreign 
Commerce took the position that It required no expert knowledge of Judges to 
decide the questions presented In the classes of cases heard by that court. 
What was meant by expert knowledge the committee did not undertake to 
define. That this Is a very distinct branch of the law no one will deny. Fur- 
thermore an examination of the opinions of the Supreme Court delivered in 
interstate-commerce cases will show that the questions presented have been 
among the most intricate and difficult of solution that court has ever had 
before it, which fact is further evidenced by the comparatively numerous re- 
versals of the decisions of the lower courts. A mere glance at the many pro- 
visions of the statutes and a consideration of the vast transportation systems of 
the country and the enormous flow of interstate traffic, which is yearly In- 
creasing by leaps and bounds, will clearly Indicate the many and difficult ques- 
tions that must be presented to any court or courts upon which Is imposed the 
duty of passing upon the validity of the orders of the Interstate Commerce 
Commission, and by mandamus proceedings to compel an observance of the 
provisions of the law. It Is evident therefore that there must be a great ad- 
vantage In trying these cases before a court which Is familiar with the statutes 
and their construction, so far as they have been construed, rather than before 
courts which must be Instructed in ench case in the rudimentary principles of 

4. Whether or not It Is more economical and convenient for the litigants to 
prosecute their actions before the Commerce Court Is of such little Importance 
as compared wltb the dispatch of the business and the qualifications of the 
court that It Is hardly worthy of consideration. For the cases all to be beard 
by one court which has Its principal sessions In Washington Is undoubtedly 
more convenient for the Government and the commission, and as one of the 
Judges assumes charge of and adapts himself to the convenience of the parties 
in the taking of evidence, the one method Is probably about ns convenient to 
the carriers and shippers as the other. 

The principal objections urged against the court were: 

First. That a special court falls to take as comprehensive a view of questions 
as courts wbo are accustomed to pass upon a great variety of subjects. la 
other words, that a special court Is a narrow court. 

There Is force In this argument If the members of the court be taken from 
lawyers who have specialised In that branch of the law and be without expe- 
rience in other branches, and especially If their tenure be permanent and their 
work confined to that special class of cases. Every lawyer who has had a 
varied practice knows bow principles controlling one branch of the law may 
be equally applicable to an entirely distinct branch. ' But certainly this criti- 
cism can not be Justly directed against this court as now constituted, and as it 
must under the present method be constituted In the future. It is composed at 
present of four 1 Judges, only one of whom has specialized In Interstate-com- 
merce law, and he for years hail been a member of the Interstate Commerce 
Commission, and was Its chairman when appointed. Certainty It was quite 
proper for one member to be what might be termed an expert. Two had for 
a number of years been United States district Judges, and the other member 
was a Judge of distinction on a State court. After 1914 each year a new mem- 
ber will be drawn from among the circuit Judges, and the several members will 
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from time to lime be required to do much general work on tbe circuits. Hence 
this criticism Is entitled to no consideration whatever. 

Second. That the court wilt necessarily become prejudiced against the Inter- 
stale Commerce Commission, as that body will he continually under attack 
before it. 

It might as well be urged that the court will become prejudiced In favor of 
the commission, aa on one side of each case brought to annul one of Its orders 
Its action will be praised, while on the other it will be criticized. Opposing coun- 
sel can very well be left lo offset any special feeling either for or against the 
commission. 

Third. Thai there Is not Millieient litigation to Justify the existence of tbe 

Since lis organization the court has devoted fully half Its time to bearing and 
considering these cases. Furthermore, interstate- commerce law Is In Its infancy. 
The Urst statute was enacted hut ifll years ago. And when one considers tbe 
vast powers of the commission, the continuous exercise of which results in many 
orders vitally affecting the transportation. Industrial, and commercial Interests 
of tie country, and also the character of complaints independent of any action 
of the commission over which the court has Jurisdiction, it is apparent that 
actions will Increase In number rather than diminish. Moreover, in the above- 
mentioned report of the House Committee on Interstate and Foreign Commerce 
It was declared that there is sufficient work on the several circuits to which tbe 
members of the court belong to occupy their entire time. Hence, the establish- 
ment of tbe court did not create useless Judgeships, and SB this work must be 
performed by some court or courts It Is better that It be done in such a way as 
to least Interfere with other litigation. 
Fourth. That the existence of the court tends to centralize power in Wash- 
No Member of Congress undertook to show how tbe fact that its headquarters 
sre in Washington can render It less efficient. Uotb the executive and legisla- 
tive branches of the Government are centralized In Washington, and the head of 
the judiciary has always been located there, and their efficiency has never been 
questioned on that account. 

Other objections were that It produces additional expense, and that It will be 
favorable to special Interests, and be the object of popular suspicion and criti- 
cism. However, the total ex|>ense of the court Is only about $35,000 per annum, 
a sum so Insignificant in relation to the interests Involved that it deserves no 
consideration : and the court is no more likely to favor special interests or to be 
the object of popular suspicion or criticism than any other Federal court. 

In the report of the House committee heretofore referred to objection was 
strongly urged against that feature of the bill creating the Commerce Court 
which requires the actions theretofore brought by or against the Interstate 
Commerce Commission to be brought by or against the United States, and 
places the interests of the Government in charge of the Attorney General. In 
fact, the criticism was principally directed against a supposed suggestion of the 
Attorney General on the hearing before the committee that in suits wherein Its 
orders are attacked the commission ought not to be represented by its own 
counsel ; and It seemed to be thought that the fact that such a suggestion had 
been made was an argument In favor of the abolishment of the court. Bat 
under the statute the commission has the right to and In fact does Intervene In 
every case, and the Attorney General can not take any action In any case which 
can prejudice the rights of the commission or any intervening individual with- 
out Its or his consent. 

In the proposed repealing act it was provided that all actions now brought by 
or against the United States should be brought by or against the Interstate 
Commerce Commission, who were to employ a solicitor to have full charge of 
all such litigation: and while Interested parties were to be permitted to inter- 
vene, yet no protection of their Interests was provided against the dismissal of 
the case or other action of such solicitor as now exists against the Attorney 
General. Thus, notwithstanding the great public Interest in the questions In- 
volved in these cases, the Department of Justice was to be entirely excluded 
from appearing In them. Which plan Is the mow reasonable, the one excluding 
the commission or tbe one excluding the Department of Justice from such rep- 
resentiitloni There Is certainly force in the reason advanced by the Attorney 
General that the action of the commission Is like unto that of a court, and Its ap- 
appea ranee in court In defense of its order is analogous to the action of a court tn 
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defending In person its Judgment wben attacked in an appellate court The reply 
that It Is a legislative body and thnt no appeal lies from its action to the Com- 
merce Court but tbe attack Is collateral. Is technical and not substantial. In 
fixing a reasonable maximum rale or prescribing what courts of conduct would 
be nondiscriminatory Its action is legislative, but at the same time It must de- 
termine. aB every court determines for itself, whether it is proceeding within 
the limitations of Its powers. This is n question of law ; and tbe question 
whether an order of tbe commission amounts to a confiscation of the carrier's 
property in violation of the Constitution Is one of law and fact; and those are 
the questions reviewed by the courts in proceedings attacking an order. In fact, 
the mere legislative acts of the commission are not reviewable. Hence, the 
analogy between the appearance of the commission and of a court by counsel 
when Its Judgment is attacked is very close. 

On the other hand, the United States, through a representative of the Depart- 
ment of Justice, Is required to prosecute all criminal violations of tbe act, and 
it is a general principle thnt in litigation of general public Interest such 
Interests are looked after by the Attorney General or some one subject to his 
direction. Therefore, if either should be excluded from representation, clearly 
It should be the commission. But Is it not altogether proper that both the 
Department of Justice and the commission be represented in these cases? They 
are of great Importance, and It is helpful for their proper decision that they be 
presented from every standpoint. As said by the majority of tbe committee, the 
commission bave made a special study of the principles upon which the order 
rests, and counsel familiar with the proceedings before that body can best 
present those principles from their point of view. On the other hand, the De- 
partment of Justice can assume very much the same attitude as the court 
Itself. Furthermore, it sometimes happens that the commission construes some 
feature of the law favorably to tbe carrier, but on otber grounds finds against 
it. In such a case the commission con not consistently claim that Its order Is 
justified under a different construction of tbe law, while the Department of 
Justice has no such embarrassment. Experience has already demonstrated 
that either the representative of the Department of Justice or counsel for the 
commission may raise a question not relied upon by the other which tbe court 
may consider as determinative of the ease. Hence, the present method which 
provides for representation by both the United States and the commission is,-I 
think, preferable to the exclusion of either. 

. Sentiment against the court has also been Intensified by the fact that upon its 
organization It took what many believed to be too narrow a view of the powers 
of tbe commission unri too bruiul a view of its own [xiwers. and therefore nullified 
both temporarily and permanently many orders of the commission. But this 
criticism Is equally applicable to the circuit courts. In whom It Is proposed to 
reinvest jurisdiction. Twenty-five applications for temporary Injunctions have 
been made to tbe Commerce Court. Of these 12 have been denied, 7 granted, 
and 6 are still pending. As shown by the report of the Interstate Commerce 
Commission in 1008, out of 12 applications theretofore made to tbe circuit courts 
for temporary injunctions 6 bad been granted. It Is true that out of 12 cases 
decided by the Supreme Court on appeal from the Commerce Court 10 have been 
reversed, but as they were the first cases heard by tbe court and there were 7 
reversals out of 11 appeals from the circuit courts, this but demonstrates that 
this branch of tbe law Is an intricate one and shows the advantage In having 
tbe cases beard by a court familiar with Its principles. The court will, of 
course, at once adapt Itself to the views of the Supreme Court, and, if permitted 
to continue, criticism of its action -will doubtless soon cease. As the matter 
Is one of such moment to the public, It is to be hoped that Congress will take no 
hasty action, but permit the court to continue for such a length of time as will 
fully demonstrate either the efficiency or inefficiency of the system. 

Mr. BnoL'RMARD. I should like, with the permission of the commit- 
tee, to rend a letter from the assistant attorney general of Louisiana, 
special counsel for the railroad commission of Louisiana, written 
by him for the railroad commission. I should like to read this, if 
yon will permit me to do so. because it presents the views of the com- 
mission in my own State, which has intervened in several of the 
suits in the Commerce Omit in behalf of shippers in Louisiana. 
10818—18 21 
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(Said letter follows:) 

Attorney iIknkral'b Office, State of Louisiana, 

Raton- Rouge, La., June 16, 1913. 

Hon. ItOBEBT C. BBOL'BSABB, SI. C, 

WaslitngttM, D. C. 

llv Iikah Sib: I have Just been advised of the result of tbe conference held 
on Juue 12 between you. Chairman Clark of the Interstate Commerce Com- 
mission, Uepreseututh e Fltzgera Id, cboirmaii of the House Committee on 
Appropriations, Representative Clayton, chairman House Judiciary Committee, 
and Mr. I>ei>l*m, representing tbe Ucpartnieiit of Justice, concerning tbe Sims 
Mils for the abolition of the Commerce Court, and the Broussard bill, H. R. 
6902, wbieh among other things gives jurisdiction of tbe Commerce Court to 
review negative orders of tbe Interstate Commerce Commission. I am also 
■dTlsed that hearings will be had during this week before tbe Judiciary Com- 
mittee upon your bill— II. R. 5902. 

It was my hope and expectation to be uhle in person to appear before the 
committee and present tbe views of tbe railroad commission of Louisiana and 
my own views as counsel for tbe commission in all Interstate and State rate 
litigation. 

Owing to tbe fact that 1 am engaged now in the trial of two Important cases 
which will consume the best of this week, and also because of Important hear- 
ings before tbe railroad commission of Louisiana, beginning on Tuesday the 
24th, which require my i«rsoiial attention, it will be Impossible for me to leave 
at this time. I therefore take tbe liberty of writing you my views, hoping that 
you may present tbem to the committee for consideration. 

The railroad commission of I^ouistaiia has authorized and requested me at 
the same time to present to the committee their views upon the subject of the 
Commerce Court. 

This letter is Intended to be presented in lieu of my personal appearance ■ 
before the House Committee on tbe Judiciary. 

When the Commerce Court was created there was, as Is known to every rate 
lawyer, among shipi>ers as well as the railroads a chaotic condition existing 
is the United States In relation to tbe review of the orders of the Interstate Com- 
merce Commission by the courts on appeal by the courts. Important orders 
were contested by the railroads In the Federal courts at the points of their 
selection, often in Jurisdictions great distances from Washington, and where 
shippers' interests could not be watched, because often Interested shippers 
were not Informed of the pending litigation until after the decision of the 
court in which tbe suit was filed, and sometimes because of the great expense 
necessary In attending tbe trials. The delays which preceded Ibe final deter- 
mination of these ini|>ortant case were intolerable. There was a great demand 
all over the United Stales for n court of special jurisdiction located at Wash- 
ington, where nil cases could be promptly tried and speedily determined. Tbe 
outcome of this popular demand was the creation by Congress of tbe Commerce 
Court. As Is the case with all newly organized courts and commissions, the 
Hrst cases filed brought forth the usual questions of jurisdiction, and any 
conflicts which have arisen between the Commerce Court and the Interstate 
Commerce Commission were the result of Jurisdictional questions being pre- 
sented to the court. These questions have been in the main disposed of, and 
the court Is established In Its work. Tbe cases presented to tbe Commerce 
Conrt have been determined with dls|iatch, and neither tbe shippers nor the 
railroads have suffered the vexatious delays which occurred previous to Its 
establishment. 

Now, at the time when the Commerce Conrt has been established as a part of 
the Judiciary system of the country, first comes the proposition to abolish It, 
and. secondly, comes the well-considered bill, prepared by yourself, to extend its 
Jurisdiction. 

It Is the conviction of the members of tbe railroad commission of Louisiana 
and of the writer, who has for years been associated with the Louisiana com- 
mission, first as Its secretary and for the last few years as Its counsel, that the 
abolition of the Commerce Court would be a backward step, and should not be 
countenanced. It is a great commercial court, and its usefulness and power 
have been thoroughly established. It affords a speedy means of determining 
issues which may arise between tbe commission and the carriers under Its con- 
trol ; and it Is Important to all shippers In tbe United States that when the 
commission adopts an order which is contested by the corporation required to 
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perform certain acts or establish certain rates that the litigation resulting 
should be disposed of without delay. This end la gained by having such orders 
reviewable only in a court of special jurisdiction. So much for the court as It 
exists to-day. 

But there is In the present law a gap which prevents the review by the court 
of an order of the commission dismissing a proceeding before it without grant- 
ing the relief sought by complaining shippers. Such orders have been called 
negative orders. This term Is somewhat misleading, but since It has been used 
to designate those cases In which the commission declines to grant relief desired, 
I will continue to use It The lack of the court's Jurisdiction over orders of 
the commission declining relief prayed for In specific cases or dismissing com- 
plaints Is unquestionably a serious defect in the law creating the Commerce 
Court. This court should have the power to puss upon any constitutional ques- 
tion which may be Involved In a proceeding before the Interstate Commerce 
Commission, whether the commission grants or refuses the order prayed for. 
In this way only can the entire rights of shippers be safeguarded, for It Is 
likely that cases will arise from time to time, as they have done In the past, in 
which the commission may dismiss a complaint wherein an Important constitu- 
tional question Is involved and the shipper be left without relief. This necessi- 
tates nn extension of the powers of the Commerce Court so as to review the 
negative as well as the affirmative orders of the commission. 

The railroad commission of Louisiana has from time to time represented the 
shippers of the State of Louisiana iu proceedings before the Interstate Com- 
merce Commission. The most recent and important cases In which the 
Louisiana commission has appeared on behalf of Louisiana shippers Is known 
as the Shreveport rate case. In this case, outside of the Intrinsic unreason- 
ableness of the rates attacked, there was Involved a constitutional question of 
great Importance, both (o the railroad commission of Ixiulsiana and to all other 
State railroad commissions — the question as to whether railroads could dis- 
criminate against Interstate shippers shipping from border-line cities to points 
In adjacent States In favor of State shippers shipping between points within the 
same State, on account of rates made by a State railroad commission. It is 
true in this case the Interstate Commerce Commission found the rates attacked 
unreasonable and discriminative, and an affirmative order was entered, cor- 
recting the conditions complained of. Had the commission, however, adhered 
to former decisions In which it held that State-made rates were not the measure 
of reasonable Interstate rates, and dismissed the complaint, the shippers would 
have been without a remedy, and the important questions involved could not 
have been reviewed by the Commerce Court. The destruction to the business 
of Louisiana Interstate shippers would have, therefore, continued uninterrupted. 
This Is an assumed condition which may arise at any lime. It emphasizes the 
necessity for enlarging the Jurisdiction of the Commerce Court. 

It Is impossible to conceive of any logical reason for abolishing the Com- 
merce Court. It Is eoin|>oBed of eminent Jurists. It Is highly qualified to per- 
form Its work. It brings into its decisions the experience and training of years 
in the study of the special cases which come before It. It Is necessary to the 
complete system of railroad regulation In the I'nited States. The Interstate 
Commerce Commission Is a body or technical men, and among Its members are 
found able lawyers, economists, and railroad men. Their work has attracted 
the admiration of the entire country. They are solving the most difficult trans- 
portation problems dally with satisfaction to nil concerned. But there must 
ever arise between the commission and the litigants before It differences upon 
questions of law. The commission can not act as Jury and Judge; It can not 
be a commission and a court. Therefore It follows that there must be some 
court In which the orders of the commission may be reviewed and there always 
will be. It Is far lietter that the Commerce Court, whose work Is now estab- 
lished, should be continued and the defects In the law under which it exists 
corrected, rather than by any process either of elimination, strangulation, or 
direct repeal, the court should be abolished. 

In the unexiiecterily short time which has been given for the hearings before 
the committee It Is Imjiosslble to discuss this MibJ.-ct as fully as Is desired, and 
previous engagements — the writer being at this time engaged in trying Impor- 
tant rate cases and the members of the commission about to enter upon a pre- 
viously arranged session — -prevent my personal appearance before the commit- 
tee. I therefore submit these hurriedly prepared views for the consideration 
of the committee and hope, In behalf of the State of Louisiana as well as the 
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entire United States, that action will be taken by the committee perpetuating 
the Commerce Court and enlarging its Jurisdiction. 

I carefully examined the bill which has been prepared and introduced by yen 
recently when I was En Washington, and I am thoroughly in harmony with Its 
provisions. If carried Into effect, It will afford complete relief from the only 
criticisms which have been made against the Commerce Court In this section, 
namely, that its Jurisdiction was eliminated, and the review of affirmative orders 
of the Interstate Commerce Commlssloi. 
With best wishes, I am. 

Very sincerely, yours, W. M. Bakbow, 

AtsUtant Attorney General. 
Special Council for the Railroad. Committion of LoiU*iana. 

I thought I would read this letter because of the importance of the 
Shreveport rate case, which the Supreme Court confirmed not long 
ago, and the Tap Line cases, which are of such vast interest to Louisi- 
ana, Texas, Arkansas, North Carolina, Missouri, and all of the short 
roads throughout the lumber sections of the various States, in which 
suit the Louisiana commission has intervened in order to protect the 
short lines in the State of Louisiana, which constitute practically 
one-half of the short roads involved in that suit. 

If the committee permits me to proceed as we did the other day, I 
would like to ask the committee to be kind enough to hear Mr. Maher, 
deputy clerk of the Supreme Court. 

STATEMENT OF MB. JAMES D. MAHEH, DEPUTY CLERK OF THE 
SUPREME COURT OF THE UNITED STATES. 

Mr. Maiier. Mr. Broussard gave me a copy of his bill and asked 
me to look up some data for him in relation to the three classes of 
cases which are proposed to be taken from the Supreme Court and 
transferred to the Commerce Court. I have looked over the docket 
for the past term, which has just closed, and I find there were 35 
appeals from Porto Rico, 12 from the Philippine Islands, and 46 
appeals in bankruptcy cases, the three classes of cases which Mr. 
Broussard directed my attention to particularly. That is a total of 
93 cases out of 1,180, the total number of cases on the docket for the 
past term. 

Mr. Webb. For the past term ? 

Mr. Maher. Yes; the term that closed on Monday last. 

Mr, FitzHenry. How many bankruptcy cases did you say? 

Mr. Maher. Forty-six. 

Mr. FitzHenry. How many from Porto Rico? 

Mr. Maher. Thirty-five; and from the Philippine Islands 12. I 
have also prepared a table showing the number of cases filed and 
disposed of beginning with the year 1890, which was the largest 
docket the Supreme Court ever had, having a total of 1,800 cases. 
That was the term at which the Evarts Act, so called, went into effect. 
It shows the effect of that act on the docket of the court. The cases 
decreased from 1,800 in 1890 to 682 in 1904. When the court ad- 
journed for the October term, 1904. they left undisposed of only 280 
cases, the smallest number within my recollection since my connec- 
tion with the court. Then it gradually increased until at the term 
before this last one it got up to 671 cases undisposed of. The court 
has done so well at this past term that when they adjourned the other 
day there were only 604 cases undisposed of, and of that number 
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there were about 25 or 30 which have already been argued and which 
are now simply awaiting decision, which would leave to be heard at 
the next term about 573- cases, with the additions that may come be- 
tween now and when the court meets in October. 

Mr. Webb. Will you state the number of cases docketed within the 
last year from the Philippine Islands and Porto Rico, and also the 
number of bankruptcy cases? 

Mr. Maiier. Well, they all appeared on the docket of the last term. 
Of course, that docket covers a period of time for three years. 

Mr, Webb. That is what I was getting at. You did not mean to 
say that the cases were filed within the last year? 

Mr. Maheb. Not at all ; I did not want to be so understood. 

Mr. Webb. But they 
last number of years ? 

Mr. Maiier. Yes. 

Mr. Webb. And are still pending and undisposed of? 

Mr. Maheb. Yes. Some of them, however, have been disposed of at 
this term. 

Mr, Webb. I imagine so. You do not know the character or the 
importance of these cases pending from Porto Rico and the Philip- 
pine Islands? 

Mr. Maheb. No. sir; I do not. 

Mr. Broussard. Mav I ask Mr. Maher some questions? 

Mr. Webb. Yes. 

Mr. Broussard. How long does it take a case from the time it is 
docketed in the Supreme Court to reach a final conclusion? 

Mr. Maheb. If a case is not advanced for special reasons, it will 
take at least two years to dispose of it. 

Mr. Broussard. You have a table of the number of years? 

Mr. Maheb. I have prepared a table covering a period from 1890, 
when the Evarts Act went into effect, down to and including the term 
just closed. 

Mr. Webb. Just give that to the stenographer, and it will be in- 
corporated in the record. 

(Said table follows:) 
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Mr. Brousbard. Have you made any estimate' of the cases coming 
from the Canal Zone? 

Mr. Mahek. We have never had but one case from the Canal Zona 
and in that case the court held the writ of error that was allowed 
was incompetently allowed because there was no law to coyer it. 

Mr. Broussard. But when the civil government goes into effect 
under the bill passed at the last session of Congress, or when it is 
put into effect by Executive order, a court will be created there, 
and of course there will of necessity be considerable litigation. At 
the present time the canal is being administered under military law, 
and there are but very few cases which find their way to the Supremo 
Court. I merely wanted to make that statement at this point 

Mr. Webb, Are there any questions by the committee? If not, we 
thank you, Mr. Maher. 

Mr. McCoy. I would like to ask Mr. Broussard a question. Sup- 
pose the Commerce Court were given jurisdiction over cases coming; 
from the Philippine Islands and Porto Rico, and that some very 
serious constitutional questions are involved, and suppose this pro- 
posed bill should become the law ? Under the law could the parties 
take questions of that kind to the Supreme Court of their own accord 
or could the Supreme Court itself bring such cases before it for 
consideration ? 

Mr. Brottssard. There is a provision in the bill for certiorari limit- 
ing the function of the Supreme Court merely to review the law 
involved but not the facts. We have a similar provision in the con- 
stitution of Louisiana, which prompted me to urge the same plan 
here. The circuit courts decide cases up to a certain amount to 
a finality, but if the law of the decision as rendered is contested by 
either side then they go to the Supreme Court for the interpretation 
of the law. But in doing that they present purely questions of law, 
and this proceeding does not involve a great amount of- labor on the 

fiart of the court. It is simply an interpretation or review of the 
aw. 

Mr. McCoy. Then the scheme of this bill would be to have on© 
appeal to the Commerce Court, and that questions of law could be 
taken up only on certiorari ? 

Mr. Bhoissard. Yes, sir; that would present simply questions of 
law, and those questions the court would dispose of very rapidly. 
At the present time when the commission has determined a rate and 
issues an affirmative order the complainant may go into the Com- 
merce Court, but only upon the law involved in the order and not 
upon the facts; the facts as determined by the commission are con- 
clusive. In this instance, the facts would be conclusive as found by 
the Commerce Court, and only the law involved in the litigation 
would come to the Supreme Court. 

Mr. McCoy. Why should not the Commerce Court be limited 
simply to a review of the law? 

Mr. Brocssabd. It is limited to a review of the law in so far as 
the commission is concerned. 

Mr. McCoy. I mean on cases coming from the Philippine Islands 
and Porto Rico? 

Mr. Brocssard. Well, that might be done, but I think the broader 
scope would be to permit them to consider the facts. They would 
not be hampered, and it would probably be better in the interest of 
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litigants that the facts should go to that court, the object being to 
relieve the Supreme Court. You have heard of the condition or the 
docket in that court, and there is no chance of any great decrease 
being made, through no fault of the judges, however, because they 
work all the time. I know from reliable information that the judges 
work all the time and that there is no set of public officials anywhere 
that work harder. But they are simply overwhelmed because of the 
increased amount of work under the increased legislation of this 
country. When you come to consider the forty-odd legislatures of 
the States enacting laws right along, practically every day of the year, 
and then Congress sitting all the time, legislating along modern lines, 
along progressive ideas, the docket of the Supreme Court must con- 
tinue to increase, and no doubt before long other classes of cases will 
have to be sent to some other court with the right of review upon 
questions of law. The clerk has told the committee that it takes prac- 
tically two years, unless there is a special rule to advance the case, 
for the Supreme Court to finally determine a case. It is an unfortu- 
nate condition, but inasmuch as the Constitution places a dual restric- 
tion for the trial of cases in the Supreme Court by having only one 
court to try all cases, making a majority of the court — which I think 
is a good provision — a quorum for the transaction of business, that 
condition is bound to continue and will increase as legislation goes 
forward. 

The Committee on Interstate and Foreign Commerce, of which I 
was formerly a member, reported a bill, which passed Congress, for 
the physical valuation of railroads, and a whole lot of litigation will 
grow out of that legislation. And these cases, and other cases, will 
continue to crowd the docket of the Supreme Court, and it is within 
the province of Congress to find a means whereby that court may be 
relieved of such a mass of business and avoid such delays as really 
amount to a denial of rights. 

Mr. McCoy. My question went more to what the limit of the juris- 
diction of the Commerce Court should be on appeals from the Philip- 
pine Islands and Porto Rico. I think that in a number of States — 
perhaps I am not correctly informed, but in Massachusetts, for in- 
stance — there is only one appeal and that is on the law, and I think 
there is a great deal of agitation in the country to have the findings 
of fact conclusive unless there is an error of law in the findings before 
the lower court. I was only suggesting whether it would not be wise 
to limit the Commerce Court to a review of the law and not give that 
court jurisdiction to review the facts, because that imposes a big bur- 
den upon the court; that is. the consideration of a big record, and 
that is one of the things that clogs a good many of the appellate 
courts,- the fact that they must go over a great big record of facts. 

Mr. Broussaro. There are two things I would like to bring to the 
attention of the committee in reference to Mr. McCoy's statement 
One is this: That if the docket of the Commerce Court was as 
crowded as the docket of the Supreme Court we might consider the 
advisability of shortening these cases by simply having questions of 
law presented to the Commerce Court: but that will not be the con- 
dition of the Commerce Court for some time to come, and until that 
condition arises, where that docket becomes crowded, it might as well 
review the facts as well as the law. 
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Mr. McCoy. Is it not stated in this record that it takes nine months 
to reach a decision after an appeal has been taken to the Commerce 
Court? 

Mr. Broussard. No: to reach a decision by the Supreme Court. 
The delay is not so much in the Commerce Court as it in the crowded 
docket of the Supreme Court. 

Mr. McCoy. How long does it take to reach a case in the Commerce 
Court? 

Mr. Estfrline. It can be reached in five days. On an application 
for an injunction they have to give five days' notice under the statute, 
and it comes to a hearing on the question of the issuance of a pre- 
liminary injunction, and the court may decide that question in two 
or three days. If a preliminary injunction is issued we make a mo- 
tion right away for final hearing and we hold right to it until we 
get it. 

Mr. McCoy. And that takes about how long? 

Mr. Esterline. They may take evidence for 30 days, and it may 
go along for two or three months. 

Mr. McCoy. Do they take further testimony in the Commerce 
Court? 

Mr. Esterline. Yes; they have taken testimony in some cases and 
in others they have not taken testimony; it depends upon the circum- 
stances of the case. In the Intermountain rate case, as I said the other 
day, the preliminary injunction was issued in December and on the 
19th of February the Attorney General was making his argument 
in the Supreme Court on final hearing. 

Mr. McCoy. Was that case expedited ? 

Mr. Esterline. Oh, yes, indeed. 

Mr. McCoy. I mean, it was advanced under the rule? 

Mr. Esterline. Yes. 

Mr. McCoy. So that would not be a typical case? 

Mr. Esterline. No; but it shows what is possible. Of course, if an 
injunction is denied and the rates stand we are in no hurry about 
advancing the case. If an application for an injunction against an 
order denying the rates is not allowed we are not in any hurry about 
having it taken up because every day we are winning the case; the 
shippers get the benefit of the rates, and after a while the railroads 
become reconciled to the rates and allow them to stand. But if a 
case goes against us there is no time lost. 

Mr. Broussard. I want to mention another thought in connection 
with questions asked by .Mr. McCoy, and it is this, that cases which 
come to the Supreme Court from the Philippine Islands, from Porto 
Rico, and which will come to the court, a great many of them, from 
the Canal Zone, are under a different system of law; they involve a 
different =ystem of law than in use in many of the States, with the 
exception of Louisiana. They have the Napoleon Code or the Span- 
ish Code, which is an entirely different system from the system exist' 
ing in all the States of the Union where the common law prevails. 
So that it is difficult, and I know whereof I speak, for a judge who 
has been concerned with common-law cases to grasp the difference 
between the two systems of law and apply it with that rapidity that 
his knowledge of the common law and his experience has trained 
him to apply in common-law cases. And when we mention the num- 
ber of cases that the Supreme Court will be relieved of we do not 
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really show the great relief that will come to that court. So that 
the number of cases which will be taken away from the Supreme 
Court does not show the great relief which will in reality be afforded. 

That was the idea I had in mind, taking that class of cases away 
from that court and giving them to the Commerce Court, which could 
specialize upon these matters just as they have specialized upon queer 
tions of transportation. 

Mr. McCoy. How are questions of fact determined in the Philip- 
pine Court of First Instance; by jury? 

Mr. Broussard. Civil cases under the civil law are triable by the 
judge. Under the civil law, if you ask for a jury in the trial of u 
case you must make a deposit to pay the jurors, and you do not get 
this money back until after the case is finally determined, when it is 
taxed against the losing party, either plaintiff or defendant. That 
is the case in Louisiana ; in Louisiana we seldom try any civil case 
before a jury unless it is a case involving damages from accidents; 
practically all other cases are tried by the judge. 

Mr. Taggart. And in cases tried before juries the court may arbi- 
trarily set aside the verdict 1 

Mr. Broussasd. Yes, sir. I have seen cases of this character: 
After a jury trying a personal-damage case brings in a verdict, the 
judge, the very next morning, on his own motion, may set aside the 
verdict of the jury. 

Mr. Webb. That is true in a great many States. 

Mr. Broussard. Yes, sir. The civil law does not contemplate very 
much trial by jury. Of course, our criminal cases are tried by jury 
and under the common law. 

Mr. McCoy. You mean that when the judge in a civil court sets 
aside a verdict he may do it practically arbitrarily, and that no mat- 
ter how he does it there is no appeat because he does it. When a 
judge sets aside a verdict in a common-law court they can review his 
action. 

■ Mr. Broussard. The only remedy you have is to put up more money 
to pay another venire and try tKe case over again. The tendency 
under this civil-law system is to discourage civil litigation before 
juries, and this system makes the judgeship a more important element 
in the court trial machinery. 

When this character of cases comes before the Supreme Court it 
is doubtless much more difficult for the Supreme Court to reach 
what they consider a decision. In the United States court the lawyer 

§ract icing in New Orleans practices under the common law and in the 
tate courts he practices under the civil law, and therefore he has 
taken a course in both systems of jurisprudence. They take courses 
in both the common law nnd the civil law, so that they are prepared 
to practice in both courts. I thought it was proper to call the atten- 
tion of the committee to this because of the number of cases of that 
class that come before the Supreme Court that might properly come 
within these other classes, and I thought that possibly this committee 
might deem it proper to have these other classes of cases included 
here. I was strongly inclined to put them in this bill, but did not 
do so because I feared factious opposition to it. 

Mr. Webb. There is a demand in reference to the review of nega- 
tive orders. 
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Mr. Broussard. Yes, sir; that is a universal demand on the part 
of every shipper in the country. I do not know of any commercial 
body in the country that does not think that when the counsel for the 
commission advises the commission as to the law which results in the 
issuance of a negative order the action of the commission should be 
judicially reviewed. If the action of the commission is the granting 
of an affirmative order, the present theory of the law is that the com- 
mission's judgment is fallible, but if the counsel for the commission 
gives the commission his interpretation of the law which results in 
the commission saying, " No; we will not grant this order," the theory 
then is that the judgment of the commission, based on the advice of 
its counsel, is infallible. Under any system of law it is not conceiv- 
able that the opinion of counsel when given in one direction can be 
infallible, but when given in another direction shall be fallible. It 
is not the fault of the Commerce Court that this condition exists; it 
is not the fault of the commission that this condition exists, but it is 
the fault of Congress, which said, for some reason, I do not know 
why. " You. Mr. Railroad, can come into the court every time you are 
ordered to do something, but you, Mr. Shipper, shall not go into court 
on actions of the commission affecting your rights; you are foreclosed, 
because the commission is infallible upon that point." It is incon- 
ceivable to me how that theory could have entered into the legislation 
of this country. I can not conceive of any reason why it should be 
so. yet it is a fact that this anomalous condition does exist, and it is 
a condition that ought to be remedied. 

Hovt) many of the controversies before the Interstate Commerce 
Commission are not controversies between railroads and shippers di- 
rectly, but are controversies that arise between communities or be- 
tween competitors in the same line of business. I might point oat 
a case that occurred here recently involving the rate on tobacco from 
Henderson. Ky., to New Orleans. The rate on tobacco from Hender- 
son, Ky.. to New Orleans, for export to Europe on the same railroad, 
was 2 cenls le^s. according ns its destination in Europe was one point 
or another. In other words, the rate was, say. 23 cents on the tobacco 
on the same railroad, consigned by the same shipper from Henderson 
to New Orleans, but the rate on the same goods over the same rail- 
road consigned by the same shipper and carried between the same 
points was 2 cents more, or, say, 25 cents if the consignment for ex- 
portation was to a different port in Europe. If the railroad received 
a just rate of 23 cents in one case, the service could not possibly be 
worth 25 cents in the other case, because the service of the carrier in 
both cases was identical. Now, the Board of Trade of New Orleans 
took up this question. The railroad commission of Louisiana has 
been very active in these matters; that is, in taking up these ques- 
tions to the commission. It was shown conclusively that there was 
no difference in the service rendered by the carrier; it was shown that 
the tobacco was delivered at the same wharf on the river front, but 
the commission refused to grant an order. That made it a negative 
proposition, and that was the end of it. The chamber of commerce 
or board of trade could not go into court with it. I know of many 
other instances involving the some proposit'on. 

Another case I have in mind involved the shipment of pig iron. 
Of course. I have gathered this information from newspaper ac- 
counts, and I have not investigated the cases, but am relying upon 
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the information given me. Nor do I wish to be understood as criti- 
cizing the commission. Pig iron was shipped to Atlanta, Ga., at a 
lower rate than to New Orleans, although the haul to New Orleans 
was shorter than the haul to Atlanta. This pig iron was consigned 
to foundries engaged in the manufacture of sugarhouse furnishings. 
The rate on the pig iron to Atlanta was cheaper than the rate to New 
Orleans, although, as I have said, the haul to New Orleans was 
shorter. The board of trade took that proposition up with the com- 
mission in an effort to equalize the rates. The Board of Trade of 
New Orleans complained that Atlanta was getting the benefit of a 
trade that rightfully belonged to New Orleans. The manufactured 
material was used in Louisiana; yet it was cheaper to take the pig 
iron to Atlanta and manufacture it to be sold in Louisiana. At any 
event, the board of trade thought that it was a matter of sufficient 
importance to take up. In that case a negative order was issued, 
and the board of trade could go no further. They were stopped at 
that point; but if an affirmative order had been granted, that order 
could have been appealed by the proper body and adjudicated in 
court. There are two or three other cases of the same character that 
I have heard of and could bring to ihe attention of the committee. 
I do not personally know of these cases, but rely upon newspaper 
accounts. I do not know that these are authentic decisions. I know, 
however, that wherever the action of the commission is of a negative 
character, or is not to issue an order at all, that is the end of the con- 
troversy. When the commission so interprets the law that it deems 
no affirmative action by the commission necessary or proper the 
theory of our law is that they are infallible in that judgment, but 
when they so interpret the law as to deem affirmative action neces- 
sary the theory of our law is that their judgment is fallible. 

Mr. Taooart. When the commission issues an order directing a 
carrier to do a thing that order lasts two years, does it not ? T under- 
stood counsel to say that when an injunction was granted against the 
execution of an order and an appeal taken the order is negatived by 
the proceeding itself; that is, that the appeal takes up the two years' 
time 

Mr. Esterline (interposing). Exactly 

Mr. Taooart (interposing). Do you remedv that condition In this 
bill? . 

Mr. Broussaro.' Yes, sir. 

Mr. Esterline. That was true under the old system, but not under 
the Commerce Court system. 

Mr. Tagoart. Do you mean to say that is not the law nowt 

Mr. Esterline. No, sir; that was true under the old circuit court 
syetem. 

Mr. Taocart. Then, they were making that point in behalf of the 
continuation of the Commerce Court? 

Mr. Esterline. Exactly. 

Mr. FitzHenry. Have you investigated the character of cases 
which now remain undisposed of by the Supreme Court ? 

Mr. Brodssahd. Only a few of them. Some of them are of such 
national importance that the newspapers have published lists of those 
that had to remain over. The court sat one month longer than it 
ought to have sat under its rules. 
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Mr. FitzHenhy. The intermountain cases were not decided. 
There were 604 cases remaining on the Supreme Court docket undis- 
posed of. Now, have you attempted to make a classification or digest 
showing the nature of those 604 cases? 

Mr. Broossahd. No, sir; I never have done so; and it would require 
considerable work to do that 

Mr. McCoy. The Intermountain cases were argued i 

Mr. Estebune. Yes, sir ; twice. 

Mr. Broissaru. I am informed by Mr. Esterline that there was 
advanced on the docket u sufficient number of cases to require the 
time of the Supreme Court up until Christmas before they can take 
up the general docket and proceed with the consideration of the 
ordinary cases. 

STATEMENT OF MR. FRANK BARRIE, OF SYRACUSE, N. 7. 

Mr. Barrie. Mr. Chairman and gentlemen of the committee, I was 
asked by Mr. Broussard to state to the committee what I know of 
the sentiment of the shipping public and the business public gener- 
ally in regard to their desire for the maintenance for this Court of 
Commerce. 

The Chairman. What is your occupation? 

Mr. Barrie. I am engaged in business as the traffic manager of 
the Syracuse Traffic Bureau. My business for many years has also 
been as secretary and manager of the Interstate Commerce Law Con- 
vention. I have been in intimate touch with the great business inter- 
ests which have been organized into this Interstate Commerce Law 
Convention, and that I think will enable me to speak with certainty 
as to the general sentiment of the business interests in regard to the 
necessity and desirability of maintaining a special tribunal to handle 
cases from the Interstate Commerce Commission and obtain an expe- 
ditious determination of those matters. The Interstate Commerce 
Law Convention is an organization which was formed in 1890, after 
the decision of the Supreme Court finding that the orders of the 
Interstate Commerce Commission could not be made to state what 
the rate should be for the future or to correct one found to be unjust 
and unlawful. There were a number of cases coming up where we 
found that, while we could get relief at the hands of the commission, 
the order was unenforceable. For instance, when I was the secretary 
of the Millers' National Association of the United States the differ- 
ential between grain and flour for export for many years had been 
on a parity. After that a small differential was commenced and 
was extended until it got as high as 15 cents and 17} cents in favor 
of wheat as against flour for export. We appealed to the Interstate 
Commerce Commission on that question, supposing that the act of 
1887 would afford us relief, and we got an order from the Interstate 
Commerce Commission to the effect that the differential should never 
exceed 2 cents per hundred. The railroads declined to conform to 
that decision or order upon the ground that the commission had no 
right to say what the rates should be. and we were powerless in the 
matter. Therefore, we became convinced that it was necessary to 
amend the interstate-commerce law. We called a conference of the 
representatives of the other national associations with us in 1899, and 
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that called meeting appointed a special committee to draw a bill to 
amend the act to regulate commerce. 

As soon as that action was announced in the papers we began to 
hear clamors from other associations who wished to join with us. 
We therefore organized on a broader basis, and that organization be- 
came known as the Interstate Commerce Law Convention. The pur- 
pose of that organization was not to solicit or endeavor to secure 
legislation at Washington; it was for the purpose of obtaining a 
concentration of the ideas of the business public and a concentration 
of opinion in regard to the regulation of common carriers. To this 
end a central committee was appointed to draw up such legislation 
and such bills as might be deemed best, and then the purpose Was to 
proceed to secure the enactment of such legislation through the means 
of the various State associations, through their contact with their 
respective Representatives in Congress and Senators. There was 
absolutely no lobbying in any sense done by our association itself in 
Washington. Now, in order that you may know the representative 
character of our organization, I will give you the names of the mem- 
bers of the executive committee of the Interstate Commerce Law 
Convention. They are as follows: E. P. Bacon, Milwaukee, Wis.; 
J. E. Howard, Wichita, Kans.; R. S. Lyon, Chicago. 111.; S. H. 
Cowan, Fort Worth, Tex. ; Wm. Larrabee, Clermont, Iowa ; R. W. 
Higbie, New York, N. Y.; Wurdo MacKenzie, Trinidad, Colo.; 
G. S. Gardiner, Laurel, Miss.; Adolpb Mueller, Decatur, 111.; J. M. 
Mason, Charlestown, W. Va.; L. C. Slade. Saginaw. Mich.; J. H. 
Call, Los Angeles, Cal. ; W. E. Hughes, Denver, Colo. ; and H. R. 
West, Cincinnati, Ohio. 

These gentlemen constitute our executive committee. These gen- 
tlemen, forming the executive committee, held frequent meetings, and 
mass meetings of the convention were held once a year and general 
reports were made to them. Now, we began in the Fifty-sixth Con- 
gress and had introduced by request a bill. Senator Cullom intro- 
duced the bill, which was known as Senate bill 1439. That bill never 
got out of committee. We then came to the Fiftv-seventh Congress 
with a bill, which was introduced in the Senate by Senator Nelson, 
of Minnesota, and in the House by Mr. Corliss. The Corliss bill was 
H. R. 8337; it was introduced in the Fifty-seventh Congress, in 1901. 
That bill never came to any action. That bill was referred to the 
committee, but it never got out. In the Fifty-eighth Congress a bill 
was introduced known as the Quarles-Cooper bill. The Dill intro- 
duced by Mr. Cooper in the House was H. R. 6273. That bill failed 
of passage, and in the Fifty-ninth Congress we had introduced the 
Eecn-Townsend bill, which was afterwards consolidated and subse- 
quently withdrawn in favor of the Hepburn bill. H. R. 18987, which 
was introduced in its place. On these bills most extensive hearings 
were had before both the Senate and House Committees on Interstate 
and Foreign Commerce, and a record of these hearings will show that 
the testimonY given by every one of our people sets out the organiza- 
tion of which he was a member and what the organization consisted 
of, and this shows that we had 516 associations, comprising an indi- 
vidual membership of 200,000 of the principal business men of this 
country, making it the largest and most representative organization 
of business men ever formed in this country. In the last session we* 
had 360 associations represented in the convention. 

UoogLe 
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Mr. Webb. Are you the representative of this association ! 

Mr. Barbie. Yes, sir. The object for which this association was 
formed was to consider the question of the regulation of common 
carriers. 

Mr. Webb. Are you authorized to speak for them to-day? 

Mr. Barbie. I have that right; yes, sir. Now, I want to say fur- 
ther, referring to these hearings, that nearly all of the interests were 
represented, and they stated their desire not only that the commission 
should have the power to say what rates should be made, but that the 
order made by the commission should be enforcible quickly- It is of 
vital importance to the business man that the determinations of the 
Interstate Commerce Commission shall be promptly enforced. I 
know that a great many men have been put out of business because 
of the long delay in securing final determinations of rate questions 
by the commission. A great many goods are bought on contract. 
These contracts of purchase vary in time from 6 to 12 months. Now, 
possiblv at the time when such a contract is made for a future pur- 
chase the railroads may have in operation a favorable rate, but be- 
fore the time arrives for the shipment of the commodity the rate may 
be raised 5 or 7 cents per 100 pounds, and if that rate is carried out 
it will inflict a destructive loss upon the business man who has made 
the contract Now, then, if he appeals to the Interstate Commerce 
Commission and gets an order, it is very important to him that the 
order shall be determined finally before he is driven out of business 
or dies. Therefore we have always felt and have always argued 
for a special court for the determination of these questions. The 
bill introduced by Mr. Townsend which was passed in 1910 and 
known as the Commerce Court act, was submitted to and approved by 
our organization. However, we have always been disappointed in 
the terms of that act. because while it provides for the review of 
affirmative orders it denies to shippers the right to have negative 
orders reviewed. We have been urged repeatedly during the last two 
or three years to call the association together and get It again into a 
stale of activity, call another convention, and proceed upon the lines 
that secured the amendment to the act to regulate commerce and en- 
deavor to secure just what Mr. Broussard's bill proposes to do. I 
feel perfectly confident that if we had another convention it would 
approve this bill. I know what their opinion is, because I have re- 
ceived a great many letters on the subject. I have received a large 
number of letters approving the idea embraced in this bill. I had a 
letter from Mr. Bacon, who wrote me not long since about as 
follows : 

I heartily approve of the idea In Congressman Brouesnrd's bill. If the law 
can not be amended bo as to give the shipper bis day la court, I would rather 
see It wiped out entirely until we can get a new enactment on the subject. 

Mr. Webb. Has your organization indorsed this bill? 

Mr. Barbie. Yes, sir; that is to say, I believe the terms of the 
Broussard bill meet their full approval. If I should submit it to the 
association in conference, I am sure that it would meet their general 
approval. 

Mr. FitzHenry. When does your association meet! 

Mr. Barrie. There has been no occasion for a meeting since 1907. 
The organization stands intact, and we have voted not to disband it, 
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and that convention might be called together now. and we could pro- 
ceed as we did before. 

Mr, FitzHenry. Is your organization represented in many States! 

Mr. Barbie. It is represented in every State and Territory in the 
Union. I now want to read you from. the testimony of Mr. E. P. 
Bacon before the House Committee on Interstate and Foreign Com- 
merce in 1902. On that occasion Mr. Bacon said : 

The reason, the necessity for that, nrlsss from the fact that under the present 
Inw the operation of the order of the commission Is suspended until It has 
passed through various stages of litigation, which, according to the statements 
of the Interstate Commerce Commission, have averaged in the various cases 
which have been taken before the court a period of four years. It is evident to 
nnyone familiar with truffle affairs that when a rate or practice has been found 
unjust or unreasonable by a competent body, such as we believe the Interstate 
Commerce Commission to be. if that action has to be suspended for a period of 
four years, or even for a period of two yaars or one year, the occasion has jiassed 
by for deriving auy benefit from it; it practically nullifies whaU-ver action ihe 
commission may take. It suspends Its action for such n period of time as to 
render it entirely valueless. 

Now, I have here a copy of the report of the last convention of our 
organization, held before the passage of the Hepburn bill, which I 
obtained from the library of the Interstate Commerce Commission 
yesterday afternoon. The number of active delegates was 357, and 
this book gives also a list of the States represented in the association. 

Mr. Dyer. Have you a list of the organizations represented now? 

Mr. Barbie. Yes, sir. 

Mr. Dyer. I would like to have that in the record. 

Mr. Barbie. I can leave this book with the committee for reference. 
It contains the information you desire. 

Mr. Webb. Do you want him to furnish a list? 

Mr. Dyer. I do not care for a list of the delegates who attended this 
convention. I would like to get some idea of its character and what 
States are represented in it. 

Mr. Barrie. I will leave this document with the committee. It 
contains all that information. 

Mr. Broussaed. I would like to call the attention of the committee 
to a case illustrating what I was saying awhile ago. In an actual 
case before the Commerce Court a shipper claimed reparation before 
the commission on an overcharge on a carload of fertilizer of $54. 
The railroad company delivered the freight on a certain day. and 
six months later it collected the freight. The shipper filed his claim 
more than two years after the freight was delivered, but less than 
two years after the freight charge was paid. Now, the query arose, 
Does the statute of limitations run from the day the freight was 
delivered or from the day the overcharge was paid? The commis- 
sion held that the statute of limitations ran from the day the freight 
was delivered, and dismissed the complaint for the recovery of the 
$54 overcharge. That was a negative order, and was of course not 
reviewable. If it had been an affirmative order, it could have been 
reviewed. If the ruling had been favorable to the railroad, the 
railroad could have gone to the court for a decision. Now. that is 
only one of a great many cases of a similar character where over- 
charges are made. I merely wanted to cite that illustration, not in 
criticism of the Interstate Commerce Commission at all. because thev 
are entitled to their view of the law, but simply to point out that tins 
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18 a question which should be passed upon by a court. These are 
judicial questions and should be reviewable by the court. 

Mr. FitzHenry. As I understand it, when petitions are denied by 
the Commerce Court, the only way to get the Supreme Court to re- 
view that appeal from the Interstate Commerce Commission to the 
Commerce Court is by application for a writ of certiorari to the 
Supreme Court? 

Mr. Broussard. Yes. 

Mr. FitzHenry. Have you any information to show the average 
length of time required for the disposition of such cases in the Su- 
preme Court? 

Mr. Broussard. The only information I have is contained in a re- 
port of the Attorney General upon these cases. The average time 
required in cases 

Mr. FitzHenry (interposing). But that is where cases have been 
set ahead on the docket. 

Mr. Broussard. The average time required in ail cases I think is 
staled- — that is for the whole number of months that these cases 
have been before the court. I am informed by the Assistant Attor- 
stated — that is. for the whole number of months that these cases 
as of great national importance, and that the average time required 
under that system has been nine and one-third months for each 
case — that is, from the date the commission renders its decision until 
final judgment is rendered by the Supreme Court. Now-, under the 
circuit-court system, when railroads could go into any of the nine 
circuits of the United States, the average time required, prior to the 
creation of the Commerce Court, was 23J months — a period almost 
as long as the life of the order itself. 

Mr. Webb. Mr. Broussard. do you regard this bill as an emergency 
measure that we should take up in the caucus and ask leave to report, 
notwithstanding the rule of the caucus? I would like to have an ex- 
pression of your opinion in reference to that. 

Mr. Broussard. As to where the suggestion of that question came 
from I would not like to say anything about, but that there is urgent 
necessity for action I am thoroughly convinced. 

Mr. Webb. Don't you think that the question of greatest necessity 
is the continuance of the court? 

Mr. Broussard. The question of necessity is not only the continu- 
ance of the court but it is also the fixing of its jurisdiction over 
questions of law where the commission refuses to grant an order. 

Mr. Webb. That is to give it jurisdiction of appeals from negative 
orders? 

Mr. Broussard. Yes. sir. 

Mr. Webb. But that is a question that could be taken up this 
winter, is it not ? 

Mr. Broussard. Yes. sir. I want to say this: That at the confer- 
ence which was referred to in the letter from the assistant attorney 
general of Louisiana, which I might say was brought about by me, 
when the chairman of the Interstate Commerce Commission, Mr. 
Dennison, the Assistant Attorney General, and I had a conference 
with the President, the question came up as to whether an appropria- 
tion ought to be made now to continue the court or whether the Sims 
bill to abolish the court should be included in the urgent defieiency 
bill that is to he reported. 
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Mr. Webb. That is a matter for the Appropriations Committee. 

Mr. Broussard. Yes, sir. Then it was suggested that the matter 
should be brought to the attention of the caucus on the 25th. I am 
not so clear myself why a question involving the jurisdiction of a 
court should be made a party matter, but I feel confident that those 
who want to abolish the court will bring it up in the caucus. 

Mr. Dyer. You do not consider it a party matter ! 

Mr. Bboussard. No, sir ; I do not consider it in any sense a party 
matter, although there has been some action taken that would seem 
to indicate that it was a party matter, but it has never been so con- 
sidered by me. 

Mr. MoOoy. It is not in the Baltimore platform! 

Mr. Bboussard. No, sir. The Bull Moose Party made it an issue. 
They have a declaration in their platform in favor of the abolish- 
ment of this court. 

Mr. Dyer. Did not the action taken at the last session of Con- 
gress indicate that it was a party issue or that a party question was 
involved m itf 

Mr. Bkoussard. No, sir; it did not indicate that; it indicated this: 
That the Interstate and Foreign Commerce Committee, of which I 
was a member at the time, was against this court, and, of course, most 
of the Democrats in the House when the question came up went with 
the committee. There never was any caucus action upon it. 

Mr. McCoy. Do you think that the unpopularity of the court is 
due at all to the fact that they have not any power to review these 
negative orders? 

Mr. Bboussard. I do not think there is a bit of doubt about that. 
A letter which has been referred to here is to that effect. If the ship- 
per feels that he has not had his day in court it puts him against the 
court itself. There is no question about that The shipper is almost 
universally the complainant, and when he finds out that when, on 
an order issued against him, he appeals to a court, the court will not 
hear him, he becomes prejudiced against that court Of course, that 
is not the fault of the court; it is due to faulty legislation; it is the 
fault of Congress. Congress should have given the shippers the right 
to appeal on negative orders just as the railroads now have the right 
of appeal when they are directed to do something by affirmative 
orders. 

The Chairman. Do you think it proper that this committee should 
hurry up and report this bill even though the appropriations com- 
mittee should make provision for the continuance of the court! 

Mr. Broussard. I will say this : I do not think that legislation of 
this character ought to be rushed. I think the committee ought to 
give it most careful consideration. I think the committee might in- 
vite more people here to be heard. I have written letters to every 
Member of Congress and every Senator, as well as to the judges of 
the courts, bringing this matter to their attention, and I think there 
ought to be some more criticism of the bill. I would like to have fur- 
ther criticism of it; I am not attached to any particular thing in it, 
except that I am attached to these main propositions — one is to give 
the Supreme Court relief so that it will be enabled to expedite the 
adjudication of suits; it is absolutely necessary to expedite these 
cases ; and I am attached to the proposition of giving the shipper his 
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day in court just as the carriers now have their day in court. I am 
frank to say that if the committee thinks, looking at the matter in 
the way that has been suggested, that there are other classes of cases 
that might properly be sent to that court, I am perfectly willing to 
include them in this bill. I do not think there is any urgent necessity 
for immediate action; the urgent necessity now, in so far as the coun- 
try is concerned, is to have the Commerce Court continued by making 
an appropriation for its support. 

Let me call the attention of the committee to this point: This 
statement has been made by a member of the commission to me, not 
in privacy, but in the presence of half a dozen others 

Mr. Webb. What commission; the Interstate Commerce Commis- 
sion ! 

Mr. BBorssARo. Yes, sir; the Interstate Commerce Commission; 
that it has required the commission at least three years of struggle 
to locate the jurisdiction of the court and its own powers, and that 
if any hasty action is taken, such as the abolition of this court and 
the transference of its jurisdiction to the eighty-odd district courts 
in the country, even though they should be maintained in their 
jurisdiction throughout, that the same questions as to the jurisdiction 
of the commission will again arise, and that they will be struggling 
three years more trying to locate their jurisdiction, which theyliave 
now done, and, instead of having their minds directed to the great 
questions in regard to transportation and the great work they have 
undertaken as to the physical valuation of railroad properties, they 
will be for three years hampered with jurisdictional matters. 

I merely make that statement to show you how important it is that 
the best legal minds of Congress should deal with this question care- 
fully. It should not be a party matter; it is not a party question; it 
is a broad question of dealing out fairness and justice to all classes 
of people in this big Republic in the problems which are new to us. 

I do not think there should be any legislation at this session, and 
I am trying simply to provoke discussion of this bill — that is, let the 
business organizations, magazines, and newspapers take it up. The 
Washington Post the day before yesterday had an editorial upon 
this bill, which doubtless you have seen. The Journal of Commerce 
Bulletin has had several editorials advocating the principles of this 
bill and my former bill, and so nearly the whole press of the country 
is looking into it. What I think we should do is to wait until the 
next session of Congress, when there will be plenty of time, when this 
eommittee can get together as a whole and consider all the questions 
involved in this proposition. 

Mr. Webb. Before adjourning, I wish to place in the record cer- 
tain telegrams, communications, and arguments concerning the bill 
now under consideration. 

(The tetters and arguments referred to by Mr. Webb follow:) 
St. Louis, Ma. June 17, 1913. 
Hon. H. D. Clatttok, 

Chairman House Judiciary Committee, "Washington, D. C: 

Understand hearing on Broussard bill. H. R. 5002, will be beld to-morrow 
As represent I i>k 2.000 or more active business men, members of this league, we 
respectfully urge that Jurisdiction of Commerce Court may be extended to 
review uettotlve orders of tbe Interstate Commerce Commission, so tbnt both 
sftlppers and carriers may have equal opportunity of appeal. 

P. W. Cotix, 
Traffic Commissioner Business Men's League of St. Louis. 
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Kansas City, Mo., June 17, 1913. 
H. D. Clayton, 

Chairman House Judiciary Committee, Washington, D. C: 
We respectfully urge your favorable support of Broussard bill, H. R. 5002, 
hs this measure will (tlve opportunity for appeal from negative decisions on 
Interstate Commerce Commission by shippers who may desire to test any error 
of law made by that commission. 

W. It. Pickering Lumber Co. 

St. Louis, Mo., Jane 1S>. 19t$. 
Hon. H. D. Clayton, 

Chairman House Judiciary Committee, Washington, D. ft: 
We deem It of highest importance and In justice to the Interests of the large 
shipping public that Broussard bill, H. R. 5002, be enacted Into law. 

We therefore respectfully urge your indorsement of the measure and also 
your favorable effort In behalf of continuance of the Commerce Court. 

Frost Johnson Lumber Co. 

St. Louis, Mo., June 17, ISIS. 
Hon. H. D. Clayton, 

Chairman Judiciary Committee, House of Representatives. 

Washington, [>. C: 
Understand your committee considers to-day H. R. 5902," providing that 
Commerce Court reviews negative orders I. C. C. We have been victims of In- 
justice of present practice, and unless seriously mistaken favorable report on 
at least this feature of bill will correct existing serious Injustice to shippers. 
Louis WERNER Sawmill CO. 

Kansas City, Mo., June 17, 1913. 
Henry D. Clayton, 

Chairman House Judiciary Committee. Washington, D. ft: 
We are advised that Broussard bill No, 5902 will come before your com- 
mittee on 18th for final consideration. We respectfully request that this bill 
receive favorable attention at the hands of yourself and committee. The Com- 
mercial Club has Indorsed the bill. Are confident we are expressing the wish of 
tbe large majority of shippers and receivers of freight in this entire community. 
The Commercial Club, 
E. M. Clendknino, Ucneral Secretary. 

St. Louie, Mo.. June 17, 1913. 
H. D. Clayton, 

Chairman House Judiciary Committee, Washington, D. C: 
Understand at your committee meeting to-morrow matter In regard to 
Broussard's bill |H. R. 5002) will be brought up for discussion. Hope you 
will act favorably on this bill, as we believe scope of Commerce Court should be 
enlarged and shippers given same privileges as railroads have before this court 
Believe all shippers, especially in lumber Interests, favor the court. 

TMOS. (I. WlllTEMARSH. 

Kansas City, Mo.. June 16, 191H. 
Hon. H. D. Clayton. 

Chairman House Judiciary Committee, Washington, D. C: 
I am advised that Broussard bill (II. R. 5002), which gives Jurisdiction to 
Commerce Court to review negative orders of Interstate Commerce Commis- 
sion, will come up for hearing before your committee at an early date. I was 
chairman of committee that worked for this particular legislation last summer, 
and was represented by Luther M. Walter, who api>oared hefore your com- 
mittee In connection with the Borland bill. The BrousRard bill, in my opinion, 
fully covers the situation, and it Is earnestly boped that your committee will 
conclude to report same favorably. 

R. S. Davis. 
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Kansas City, Mo., June 11, 1913. 
Hon. H. D. Clayton, 

Chairman Judiriary Committee. 

House of Representatives, Washington, D. C: 
We respectfully urge the favorable consideration by you and your committee 
of IlrouMuird bill (II. It. 3U02). 



Ears as City, Mo., June 16, 19 IS. 
Mb. II eh by D. Clayton, 

Chairman House Judiciary Committee, Washington, D. C: 
Understand Representative Brouseard's bill, No. 6902, comes before your com- 
mittee on the 18th for final consideration. Our attorney, Mr. Luther M. 
Walters, will appear to speak tor us and the other Interests be represents. In 
urging that this bill receive favorable attention at your hands are confident 
we are expressing the wish of the large majority of shippers and receivers ot 
freight In this entire country, 

Cintsal Coal & Coke Co., 
Chab. S. Keith. President. 

Chicago, III., June 11, 1913. 
Hon. Hehbt D. Clayton, 

Chairman Committee on the Judiciary, Washington, D. C.: 
The hoard of directors of the National Business League of America, with 
members and representatives In more than 1B0 cities covering nearly every 
State In the Union, declare for the perpetuity of the Commerce Court of the 
United States and extension of Its Jurisdiction to include a review of all ques- 
tions of law decided by the Interstate Commerce Commission as a matter of 
equity to all concerned. 

am. XV. Sheldon, /'resident. 

Austin a. Buiinham, (icneral Secretary. 

NEW York Pbobuce Exchange, 

Sew York, June 11, 1913. 
Hon. Henry D. Clayton, 

Chairman of the Judiciary Committee, 

Bouse of Representatives, Washington, D. C. 
Deab Sib: The following 1b a copy of preamble and resolution adopted at a 
meeting of the board of managers of the New York Produce Exchange held 
August 1, 1912: 

Whereas under a recent ruling of the Supreme Court that the Commerce 
Court has no Jurisdiction to review an order of the Interstate Commerce Com- 
mission which dismisses a complaint by the shipper, thuB providing for the 
railroad a course of appeal which Is not open to the shipper, resulting In an 
undue advantage to suld railroad; 

Whereas there Is now landing In Congress n bill known as H. R. 25672, Sixty- 
second Congress, "To amend the act entitled 'An act to codify, revise, and 
amend the laws relating to the Judiciary,' approved March 8, 1911, and for 
other purposes," which House resolution Is designed to extend to the shipper 
the right of appeal to the Commerce Court from decisions of tile Interstate 
Commerce Commission : Be it 

Resolved, That the board of managers of the New York Produce Exchange 
hereby expresses Itself Id favor of H. R. 26672, and earnestly urges Its enact- 
ment Into law. 

Yours, very truly, I„ B. Howe, Secretary. 

Law Office of WiMBisn St Ellis, 

Atlanta, Ga., June 16, 1913. 
Hon. H. D. Clayton, 

Chairman House. Judiciary Committee. 

louse of Representatives, Washington, D. C. 
Dear Sib: As a practitioner of long experience, representing shippers and the 
public before the Interstate Commerce Commission and the courts, I am thor- 
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oughly convinced of tbe urgent necessity of continuing the work of the Commerce 
Court, unless and unit] Rome better substitute can be found. Perhaps a free 
Interchanges hi lity of Commerce Court Judges with other circuit court judges 
would relieve much of the objection now urged against the court. In my 
opinion It would be a great misfortune to throw the Jurisdiction now exercised 
by that court back to tbe district courts, and In such event I think the shipper 
would suffer the greater hnrdship. 

I do not favor conferring upon the court Jurisdiction to review negative 
orders of the Interstate Commerce Commission. In my opinion this would 
weaken the power of the commission as an administrative body and tend to 
convert it into an Inferior Judicial tribunal. If the shippers may have n court 
review of merely negative orders of the commission, which Involve no consti- 
tutional question, the cnrrlers would seem to be entitled to a similar right of 
review in practically every case in which they disagreed with the conclusion 
and order of the commission. 

I have other objections to tbe Broussard bill (H. R. 5902) which I may 
desire to submit to your committee. 

Very truly, yours, William a. Wimbibh. 

The National Hay Association (Inc.), 

Birmingham, Ala.. June 18, 1913. 
Hon. H. D. Clayton, 

Chairman House Judieiarg Committee. Washington, D. C. 
Deab Sib : I understand that a question regarding retention of the Commerce 
Court will be considered by your committee In the next few days. 

At the last nnnunl meeting of tbe National Hny Association, in Kansas City, 
July 16, 1012, the association was committed to support tbe retention of the 
Commerce Court with enlarged Jurisdiction lo review cases wben decided by 
the Interstate Commerce Commission adversely to the complainant as well as 
cases decided adversely to the defendant. 

Representing the National Hay Association, I feel It my duty to lay before 
your committee the ideas of our members on this Important question. 

Thanking you for any consideration which may be extended us in this matter, 
Very truly, yours, 

E. Wilkinson, 

President 

Railroad Commission. State of Florida, 

Tallahassee. June /.9, 1913. 
Hon. Henby I>. Clayton. 

House of Representatives, Washington. I). C. 

Deab Sir: I understand that there will he a committee hearing on the 21st 
Instant on the question of the continuance of the Commerce Court. I had bo|>ed 
to appear before your committee, but I can not be In Washington at that time. 

I wish to express myself In favor of the continuance of the Commerce Court. 
Doubtless there are no arguments that I can advance which have not already 
been presented, so I shall content myself with expressing my sentiments. 

Since the establishment of that court the railroad com nil us loners of Florida 
have had opportunity to test Its efficiency in one Important case involving inter- 
state rates on Florida railroads. The case was decided by the Interstate Com- 
merce Commission In November. A petition was Died in the Commerce Court 
in January; the case was submitted on final hearing in that court in June 
following, and was decided the next October. It was Immediately taken to the 
United States Supreme Court, and In the following January (1013) was sub- 
mitted In that court. If we had been traveling under the old procedure In 
oar local Federal courts It is questionable whether we would have by thlB time 
arrived at a dual hearing In the lower court. It Is true that under the new 
Federal court rules, canes will be expedited to some extent, hut I am persuaded 
we shall not yet have any such expeditious procedure as was had In the case I 
have mentioned. 



Expedition In these matters Is not. in my opinion, due to rules or statutes 
affecting procedure so much as to the fact that the Commerce Court Is deal- 
ing with cases of kindred nature and can concentrate their work In such man- 
""" "" i Promptly dispose of them. In other words, the members of that 

' '" , '" " '"" — i If they are not such when they go on the 
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The only devious difficulty as to the Commerce Court has reference to the 
personnel of the court ; hut that difficulty is no more serious with reference to 
thut particular court than It is with reference to the district courts generally. 

If It Is possible by mi.v change of the law to be assured of any method of 
designating the Judges which would give more general satisfaction than the 
present method, It might be possible thereby to satisfy some of the opposition 
to the court. 

When the question of abolishing this court was first broached In Congress, 
I expressed myself In favor of the bill. But subsequent developments have con- 
vinced me that that was not the correct remedy for the Ills which then appeared. 

I believe that it is also proposed to give the Commerce Court additional 
Jurisdiction, so as to permit a review of negative rulings of the Interstate 
Commerce Commission, I do not favor this proposed extension of their Juris- 
diction. It n pi wars to me that It will inevitably result in making that court 
merely n superior commission, a result which is by all means to be avoided, in 
my Judgment, 

Respectfully submitted. 

F. SI. Hudson. Counsel. 

(iKOBfiiA-l'T.oHiiiA Sawmill Association (Inc.), 

Jacksonville, Fta., June 18, 1913. 
Hon. H. D. Clayton, 

Chairman Rouse Judiciary Committee, Washington, D. C. 
My Dear Sir : We desire to respectfully protest against the abolishing of the 
Commerce Court, and we have so advised the Senators and Representative* 
from both Georgia and Florida, and we trust your committee can see its way 
clear to give the court its support. 

Our association is composed of a large number of shippers of forest products 
in the States of Georgia, Florida, and Alabama, and the item of transportation 
is quite a large factor with us. Of course, we are not In politics and don't 
know anything about the inside facts concerning the Commerce Court, but we 
do know that It furnishes the shortest possible route to the Supreme Court, 
where a great many questions that concern us anally lodge. It would be 
suicidal to return to conditions that prevailed before the Commerce Court was 
organized and have our transportation questions handled in the various district 
courts, where they drug along for years. In our humble opinion, It would be 
much better to enact legislation making the court a more effective tribunal than 
to abolish It. 
Thanking you for your attention to- the matter, I beg to remain, 
Very respectfully, 

Chas. A. Blasd, 

Traffic Manager. 



The Merchants' Association of New York. 
Woolworth Building, 233 Broadway. June 19, 1913. 
Hon. Henry D. Clayton, 

CAairman Committee on the Judiciary, 

House of Representatives, Washington, D. C. 
Drab Sir: Having been Informed that the House Committee on the Judiciary 
would hold a bearing on the Broussard bill <H. R. 5902), a bill proposing to 
relieve the Supreme Court and to extend the Jurisdiction of the Commerce 
Court, I appeared before the committee as the representative of the Merchants' 
Association of New York for the purpose of urging the continuance of the 
Commerce Court nnd to discuss the proposed legislation as applicable to the 
orders of the Interstate Commerce Commission In the administration of the 
act to regulate commerce. Not having previous knowledge of those provisions 
contained in bill II. It. BD02, proposing to relieve the Supreme Court and to 
eitend the Jurisdiction of the Commerce Court to cases arising In Porto Rico. 
the Philippine Islands, the Canal Zone, and under the bankruptcy act, I was 
not prepared to record the views of the Merchants' Association of New York 
either In the affirmative or negative on those provisions transferring to the 
Jurisdiction of the Commerce Court cases which are now handled In the 
Supreme Court, as such mailer would have to be passed upon by our appro- 
priate committees nnd the board of directors before formal action can We taken 
In the name of tbe association. 
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Understanding that to meet an emergency It would be necessary to provide 
for an appropriation, so as to continue the effectiveness of the Commerce Court 
after June 30, a telegram wiisaddressed to the Hon. John J. Fitzgerald, chairman 
of the House Committee on Appropriations, wherein 1b expressed the views of 
this association with relation to the continuance of the Commerce Court, a 
copy of which telegram is herein inserted : 

" New York, June 4, 1918. 
" Hon. John J. Fitzgerald, 

"House of Representatives, Washington, D. ft; 
"The establishment of the Commerce Court has not only expedited the. 
handling of cases appealed from orders of the Interstate Commerce Commission, 
but has also Insured uniformity of decisions applicable throughout the country. 
It has removed that uncertainty In which shippers were previously left await-. 
ing long-deferred decisions. The continuance of the court is distinctly In the 
interest of the great shipping community. We therefore urge the necessary 
appropriation to continue It in its present form. • 

" The Merchants' Association of New York, 
"By S. C. Mead, Secretary." 
I would respectfully request that this communication be Inserted In the 
printed proceedings as n part of my testimony given before your committee. 
Yours, very truly, 

The Merchants' Association of New Yore, 
By J. T. Lincoln, Manager, Traffic Bureau. 



Thereupon the committee adjourned. 
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